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The Publishers’ Brief 


N innovation in the Green Bag was the publication last month of the initial page of 
what we design to make a comprehensive ‘‘Professional Directory.’”’ The Green Bag 
is seeking to make itself helpful as well as entertaining. We believe the monthly publication 
of a carefully selected list of attorneys will prove helpful to the profession in many ways, not 
only to those who have occasion to handle commercial or other litigation at a distance, but to 
all who desire to promote a reciprocal correspondence. The advantages to be derived from 
such a list are self-evident. 
We invite attention to the ‘‘Professional Directory” in this issue. To make it comprehen- 
Sive it should include the name of one leading lawyer in each of the principal cities and towns, 
and the community of interest would be increased if this representation were to include more 











The Publishers’ Brief 


ii 





of those to whom the Green Bag has been a regular and welcome visitor for many years. Sub- 
scribers to the Green Bag of good professional standing are invited to send in their names for 
the ‘Professional Directory.’’ The cost is $10.00 per year, including subscription to the 
Green Bag. (If subscription has already been paid, $7.00 will secure the publication of the 
card.) While this invitation appears general, it should be understood as not applicable if 
your city or town is already represented in the “Directory.” 





HIS month we are able to issue the Green Bag a little nearer the date planned. Its 
tardy appearance since January has been unavoidable, for reasons stated in the 
January number, but there now appears no reason why the magazine should not hereafter 
be mailed so as to reach subscribers with regularity not later than the first day of the 
month. 





OMPLIMENTARY references to the Green Bag continue to come in, and we group 
some of them here simply to show that the publication, under its new régime, is 
making good 


From New York: ‘I think the Green Bag is very interesting. As a law student said to me, 
‘no one cares so much for purely technical magazines, as there is plenty of that in the books.’ 
If a man wants to see the interesting side of the law I think it ought to appeal to him.” 


From Philadelphia: ‘‘Allow me to congratulate you on the splendid form in which you are 
getting out the Green Bag. The size of page and the paper add greatly to its attractiveness.” 


From Tacoma: ‘‘We are glad to know that at last the Green Bag will become not only a 
literary treat, but a live magazine.” 


From New York: ‘I am sure that under its present editorship the Green Bag will reach a 
high grade of merit and consequently succeed.” 


From Cristobal, Canal Zone: ‘‘I am a subscriber to your able magazine, and might assure 
you that I am so very well pleased with it that I shall always continue my subscription thereto.” 


From Iowa: ‘‘I have been a subscriber for nearly twenty years. Among the many legal 
periodicals I take I regard the Green Bag the best, not only for entertainment, but for solid 
information.” 


From New York: “I am a constant reader of the Green Bag and recognize its wide circu- 
lation and influence among the legal profession.”’ 


From Rochester: ‘‘We want to congratulate you on the acquisition of this publication. It 
has a reputation second to none in the country.” 


From Boston: “I believe that the rank and file of the legal profession throughout the United 
States will be pleased with this change in the character and form of the Green Bag.” 


From Chicago: ‘‘The Green Bag is unique among law periodicals. I wish you great suc- 


From Cambridge: ‘‘I wish to congratulate you on the attractive atmosphere you have given 
the magazine. I think it a decided improvement.” 


From Providence, R. I.: ‘We note change in the size of the Green Bag with the first number 
of the new year, and think the change a good one and wish it success.” 


From Huntington, W. Va.: ‘I like the new style of the Green Bag and hope it will be highly 
successful.” 


From Croton Falls, N. Y.: ‘‘I am much pleased with the new form of the magazine.” 


From Richmond, Va.: ‘I find the Green Bag for March a very interesting number.”’ 
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This new feature in law reporting makes 


One Case a Key to 
All the Cases 


j 
The Key-Number The Key-Number 

























The Key-Number The Key-Number 
The Key-Number The Key-Number 
The Key-Number The Key-Number 





For full explanation write to 






West Publishing Co., St. Paul, Minn. 


“$882 
















-—- ~—- ~—— 
ee ae at at ot Oe Oe Oe Oe Oe Se Ot Oe Oe Oe Oe Ot OS Ot Ot OS OS OF OF OS OF OF OF OS OF OF OE © OE OF Ot Ot Ot Oe OF SE OF AF AF OF a a oe -——- = 


It will be mutually helpful if THz GREEN BAG is mentioned when writing to advertisers. 








iv 





The Green Bag— Advertising 








THE EQUIPOISE 
TELEPHONE ARM 


Prevents disturbing of papers 
on your desk. 

Adjustable instantly to any 
position and is self bal- 
ancing. 

Equipped with hook for 
“holding the line.’’ 
Prevents telephone fall- 

ing. 

60,000 IN USE 


Every Arm sold 
on 10 days trial. 













No Twisted 
Cordsifthis 
Armisused 


The Holtzer-Cabot Elec. Co. 


Boston (Brookline), Mass. 





Western Branch <- Chicago, Ill. 








[yas pas pas ves vas ves pas vas vas vas var var pas var var vag bas Das vas vas Pas Pas vas vast vor) 
BF 9g gg OO gg gg 9g O50 


LAWYERS 
ATTENTION ! 


m If you would like your name 
m@ stamped in gold on gummed leather 
m labels for your law books, look at 
@ the following prices :— 





50 Labels - - - - $2.00 
100“ - - - = 3,00 
200 “ - - - - $8.76 : 
300 “ - - = = 4,26 
400 ‘“* - - - - 656,00 
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- receipt of price. Address 
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@ 137 First St. Albany, N. Y. 
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THE LATE JOHN KELVEY RICHARDS, OF CINCINNATI 


JUDGE OF THE UNITED STATES 
CIRCUIT COURT OF APPEALS 


[See page 165 
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The Lake Erie Piracy Case 
By Hon. H. B. Brown 


FoRMER JUSTICE OF THE SUPREME CouRT OF THE UNITED STATES 


HE Civil War, which for four years 
was waged so fiercely through the 
states of the South, left but little impress 
upon the ordinary domestic life of those 
bordering upon the Great Lakes. Their 
inhabitants pursued their usual avoca- 
tions, with no apprehension of danger, 
feeling safe in the remoteness of thecon- 
flict, and in the overpowering strength 
of the North to resist an invasion. The 
farmers plowed their fields and reaped 
their crops without fear of interruption. 
The manufactories increased rather than 
diminished their outputs, and the com- 
merce of the Lakes was stimulated by 
one of its periodical seasons of high 
freights and abundant passenger traffic. 
Except for the presence of a prisoners’ 
camp at Chicago, and another for officers 
at Johnson’s Island in Lake Erie, and 
the frequency of blue uniforms upon 
the streets, there was little to remind 
one of the tremendous struggle that 
was going on within less than a day’s 
journey to the southward. 

But on the 20th of September, 1864, 
the Lake cities were suddenly aroused 
from their imagined security by the 
news that a passenger steamer upon 
Lake Erie had been seized by a squad 
of Confederates, her crew overpowered, 
the steamer captured and her course 


directed to Johnson’s Island, with the 
avowed purpose of rescuing the prisoners 
confined there and taking them to 
the Ohio shore, whence it was hoped 
they might make their way South 
through the state of Ohio. The plot 
was carefully planned, and perhaps 
might have been carried to a successful 
conclusion had it not been for the 
abundant precautions taken by the Fed- 
eral forces. The steamer, the Philo 
Parsons, left Detroit at her usual hour 
in the morning, and at the request of 
one Bennett G. Burleigh, who had come 
on board the night before, stopped at 
Sandwich in Canada, nearly opposite 
Detroit, to take on board three friends 
of Burleigh, one of whom he said was 
lame and unable to cross the ferry. 
Proceeding down the river, the steamer 
stopped at Amherstberg, where sixteen 
roughish-looking men came _ aboard 
with an old trunk tied with a rope. 
They did not seem to be connected 
with Burleigh, but were supposed to 
be refugees from the draft returning 
home; and little attention was paid to 
them. Nothing occurred to excite sus- 
picion until the boat was well within 
American waters, when one Beall, the 
leader of the gang, while engaged in 
conversation with the mate in the pilot 
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house, suddenly drew his revolver, and 
demanded possession of the boat as a 
Confederate officer. Recognizing the 
force of this argument, the mate sur- 
rendered the wheel. The crew and pas- 
sengers were overpowered, driven into 
the cabin, and the old trunk, which 
proved to be a small arsenal, opened, 
hatchets and revolvers distributed among 
the conspirators, and the course of the 
boat continued toward Sandusky, near 
which lay Johnson’s Island. But at this 
point the success of the expedition cul- 
minated. Failing to meet a messenger 
who was to have been sent to meet 
them at Kelley’s Island, on the route 
of the steamer, or to receive an ex- 
pected signal, all the conspirators but 
three mutinied, refused to go farther, 
and returned at top speed to Amherst- 
berg, where the boat was scuttled and 
abandoned and the conspirators dis- 
persed. Another steamer was captured 
and scuttled on the Lake. All of the 
men were arrested, taken before a Jus- 
tice of the Peace and discharged, 
although the officers were sufficiently 
alert to seize certain property which had 
been landed and detain it for customs 
dues. 

It was fortunate the steamer turned 
about when she did. The officers of the 
Michigan had been apprised that the 
raid would be made that day. The 
Michigan, a man-of-war of fifteen guns, 
lay off the island, cleared for action, 
her guns shotted, her anchor hove short, 
and every preparation made to receive 
the expected guests. The messenger 
who was sent to Kelley’s Island to join 
the conspirators had already been ar- 
rested and put in custody. There was 
an available force of nine hundred men 
at the Island to put down any insurrec- 
tion. That twenty men, armed only 
with revolvers and hatchets, should have 
been able to capture the Michigan and 
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release the prisoners was simply pre- 
posterous. A single broadside from the 
Michigan would probably have sunk 
the steamer. The conception was grand, 
but the end was inglorious. 

Of course, the raid created great ex- 
citement in the border states. General 
John A. Dix, already a familiar figure 
in the war, was sent to Detroit, an 
investigation made, affidavits procured, 
warrants sworn out in Windsor, opposite 
Detroit, for the arrest of the parties, 
and detectives sent to Toronto to assist 
the local authorities. Nothing further 
was heard of the conspirators until 
November 19th, when a telegram was 
received from Toronto, announcing the 
arrest of Burleigh, the second in com- 
mand of the raiders, with the request 
for the immediate despatch of an official 
prosecutor and witnesses. 

I was acting as Assistant to the 
United States District Attorney at 
the time, and at once bestirred myself 
to obtain the necessary testimony, 
but much to my chagrin learned 
that the crew of the Parsons had 
all left the city, and that a single 
passenger, a young lady belonging toa 
well-known Detroit family, was the only 
witness available. I found her quite 
willing to go with me for the sake of a 
lark, and we took the train the next 
morning. We had scarcely crossed the 
St. Clair River at Port Huron, when | 
somehow felt that we were entering 4 
hostile country. Indeed, as I soon 
found out, the Ohio and the Potomac 
rivers did not more distinctly separate 
the loyal from the disloyal states, than 
did the Detroit and the St. Clair rivers 
divide the Unionist sentiments of the 
Northern states from the Southem 
sympathizing inhabitants of the Ce 
nadian province. As our relations with 
our Canadian neighbors had been pet 
fectly friendly and mutually profitable 
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for nearly fifty years, since the last war 
with England, and there could be no 
suspicion of a sympathy for slavery 
among the freedom-loving Britons, I 
found their hostility was probably dic- 
tated by the natural jealousy of a 
smaller for a larger state, a community 
of feeling with the home government 
then almost avowedly inimical to us, 
as well as a sympathy for the “‘under 
dog” natural to most of us. 

Whatever its origin, the prejudice was 
unmistakable. The Grand Trunk Rail- 
way, which depended largely upon Ameri- 
can patronage, had been wise enough to 
take our depreciated money for passenger 
fares and incidentals; but off the line it 
was flouted at, with the remark that the 
South was sure to be successful, and 
that in a year the currency would be 
absolutely worthless. Our mission to 
Toronto was quickly noised abroad 
among the Southern refugees who 
thronged the city, and our entrance 
into the drawing-room of the Queen’s 
Hotel was greeted with covert glances 
of curiosity and hatred, while the in- 
evitable young lady at the piano wel- 
comed us with renditions of “Dixie” 
and ‘““My Maryland.” I bore this badi- 
nage with good humor, fortified by a 
secret consciousness that I held the 
winning card, though my witness, with 
the innate ardor of her sex, wasinclined 
to resent it. But we were evidently the 
most unpopular persons in Toronto. I 
ought to add that this prejudice did 
not extend to the official class, who 
treated me with every possible courtesy, 
and complied with every request I made 
of them. The natural love of the British 
for fair play was everywhere manifest, 
and the courts were eminently just and 
impartial. 

The next morning I put myself in 
communication with the Crown attorney, 
and special counsel who had already 
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been engaged by the Government, and 
learned that a writ of habeas corpus 
had been issued returnable at Osgood 
Hall, the legal centre of the Province, 
and that the proceedings were so defec- 
tive that Burleigh would doubtless be 
discharged. It was agreed that my 
counsel should go to Osgood Hall and 
fight for time, while I went to the 
Recorder, procured a new warrant 
and returned to Osgood Hall to await 
Burleigh’s discharge. I was much em- 
barrassed by the illness of the Crown 
attorney, and was forced to prepare my 
own papers with no knowledge whatever 
of Canadian statute law. As the Lakes 
were not then considered either by the 
Canadian or American courts as high 
seas, evidently a charge of piracy could 
not be sustained. I assumed, however, 
that a common law complaint for rob- 
bery would be good. Acting upon this 
theory, I charged Burleigh with the 
robbery of certain small articles of per- 
sonal property which the raiders had 
seized. Upon a warrant being issued, I 
took a cab and drove at a gallop to 
Osgood Hall, just in time to see Burleigh, 
who had at that moment been dis- 
charged, leaving the court room in the 
centre of an enthusiastic crowd of his 
friends, shouting and throwing up their 
hands at having outwitted us. I simply 
said with as much coolness as I could 
muster in the somewhat electric atmo- 
sphere about me, ‘‘Hold on, gentlemen. 
Not so fast. We have another warrant 
against Mr. Burleigh. Mr. Officer, there’s 
your man.” The deputy sheriff whom I 
had taken with me at once advanced 
and took Burleigh’s arm. For a few 
minutes there was a tremendous excite- 
ment. A rescue was proposed, and there 
were threats of lynching the d—d 
Yankee; but when it was explained to 
them that lynching was still a crime in 
Canada, and that the Canadian courts 
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were quite as apt to convict the guilty 
as to acquit the innocent, wiser counsels 
prevailed. Matthew Crooks Cameron, 
Burleigh’s counsel, who was really one 
of the ablest lawyers in the Province, 
put a quietus upon these demonstra- 
tions at once by saying, with the inborn 
respect of an English gentleman for 
the forms of law, that Burleigh must 
obey the warrant and go before the 
Recorder, to whose court room we 
went at once,—prisoner, counsel and a 
motley crowd of refugees and ‘other 
spectators. Burleigh was arraigned, and 
the examination of the complaining 
witness adjourned until the following 
day. 

On assembling the next morning, the 
court room was filled with Southern 
sympathizers, at the head of whom was 
Jacob Thompson, formerly Secretary of 
the Interior in President Buchanan’s 
Cabinet, the political and financial 
backer of the whole enterprise. I met 
him twelve years afterwards at a dinner 
party in Memphis, and found him a 
somewhat uncouth but genial man, with 
nothing to justify the charges made in 
the Northern papers that he bad been 
instrumental in trying to introduce 
yellow fever into the Northern cities. 
In the absence of the Crown attorney, 
I was courteously permitted to conduct 
the prosecution, with the aid of Stephen 
Richards, a famous lawyer of the Prov- 
ince. My witness told her story of the 
capture in a most convincing way, and 
bore a long cross-examination with per- 
fect composure and dignity. She identi- 
fied Burleigh without hesitation, and 
seemed acquainted with every detail of 
the case. At the conclusion of the ex- 


amination an adjournment was taken 
for a week to enable us to procure addi- 
tional testimony, as well as to afford 
Burleigh an opportunity of introducing 
a commission from Jefferson Davis as an 
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officer of the Confederate navy. Indeed, 
Burleigh practically admitted the facts, 
and pleaded that the expedition was an 
act of war, for which he could not be 
held liable in a civil court. 

We returned to Detroit that night, 
and my official connection with the 
affair ceased, my superior, the District 
Attorney, having returned to the city 
and taken up the case. Upon final ex- 
amination the Recorder held that the 
raid, being against peaceful citizens and 
involving a violation of neutral terri- 
tory, was not justifiable as an act of 
war. His judgment granting the extra- 
dition was reviewed upon habeas corpus 
by a bench of four judges, who unani- 
mously affirmed his action. Burleigh 
was brought to Detroit and placed in 
the house of correction. I made his 
acquaintance there and showed him 
some trifling courtesies. He was an 
educated gentleman, a Scotchman by 
nativity, and a born soldier of fortune. 
It did not strike me that he was espe- 
cially attached to the Southern cause, 
but took part in the raid simply from 
the love of adventure. He exhibited 
no bitterness toward the North, but 
seemed glad of companionship. I would 
have invited him to my house but for 
fear of the possibility of an escape, and 
the certainty of adverse criticism. 

Good faith requiring that he be tried 
for the offense for which he was surren- 
dered, he was, after some months deten- 
tion in Detroit, sent to Ohio, within 
whose waters the Parsons was seized, 
and tried for robbery after the close of 
the war. Not only was the trial fair 
to the defendant, but the law as laid 
down inthecharge was much more favor- 
able to him than the view taken by the 
Canadian courts. The judge practically 
held that the seizure of the boat was an 
act of war, for which Burleigh was not 
liable, unless money was taken with the 








iran aN 
gee SNeye 


se 


Saag 





the 

















aS i 


Pa Meant Oe, cues 


The Rudowitz Extradition Case 


intent to appropriate to the private use 
of the parties. Some twenty dollars had 
been ‘‘extracted”’ from the clerk of the 
boat. Under this charge, it is no wonder 
that the jury disagreed. Before a new 
trial could be had the prisoner escaped 
and fled to Canada. Hebecamesubse- 


quently a war correspondent of the Lon-. 


don Telegraph, and served in that capac- 
ity in the wars with Egypt, the Ashantee 
and Atbara expeditions, the French War 
in Madagascar, the Boer War in South 
Africa, and also in the Russo-Japanese 


Washington, D. C. 
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War. He is believed to be still living 
in London. 

Beall, the leader of the expedition, 
was not so fortunate. After having taken 
part in several attempts to wreck pas- 
senger trains on the Lake Shore Rail- 
way near Buffalo, he was finally arrested 
at Suspension Bridge, sent to New York, 
tried before a military commission for 
violation of the laws of war and acting 
as a spy, convicted and hanged at Gov- 
ernor’s Island less than two months 
before the surrender of Lee. 





The Rudowitz Extradition Case 


By Epwin Maxey 


PROFESSOR IN THE UNIVERSITY OF NEBRASKA COLLEGE oF LAW 


HE final decision by our Depart- 
ment of State in regard to extra- 
diting Christian Rudowitz, is alike pleas- 
ing to the majority of American citizens 
and to expatriated Russians. The case 
would have attracted far less attention 
had not Commissioner Foote granted 
the request of the Russian government 
for the extradition of Rudowitz. That 
we may form an intelligent judgment 
as to which of these decisions is the 
more nearly in accord with law and 
justice, it is necessary that we examine 
the facts. 

The acts which the Russian govern- 
ment alleges were committed by Rudo- 
witz before leaving Russia and for which 
it requested his extradition by the 
United States are: The killing of three 
members of the same family, to wit, 
Christian Leshinsky, Trina Leshinsky, 
the wife of Christian, and Mrs. Wilhel- 


mina Leshinsky-Kinze, his daughter; 
the arson of the Leshinsky dwelling; 
and the forcible taking of thirty rubles, 
some gold ornaments and a watch from 
Mrs. Kinze’s husband, Mr. Theodore A. 
Kinze. These acts were committed by 
a band of twelve or fifteen men. If 
present at all and having the common 
purpose of the other members, Rudowitz 
would be legally chargeable with the acts 
committed by the others, namely, the 
homicides, arson and robbery. Or, if 


he was not present but had counseled 


the commission of the acts, he would 
still be chargeable in some degree. 
What, then, was the evidence upon 
which the Russian government relied 
to connect Rudowitz with the commis- 
sion of the crimes? The evidence tend- 
ing to prove his presence during the 
commission of the crimes consists of the 
testimony of two witnesses: Christof 
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Leshinsky, son of Christian and Trina 
Leshinsky, and one Kugren. Christof, 
in his first deposition, taken January 
29, 1906, swears that the killing of his 
parents and the burning of their house 
was done by two men only; that one 
of them wore blue glasses and had his 
face covered with a handkerchief, the 
other was uncovered, wore a moustache, 
and was about twenty years old, but 
that in his fright he did not observe 
his features and could not identify him. 
This testimony was taken soon after the 
commission of the crimes. 

After calm deliberation, official Rus- 
sia reached the conclusion that this 
deposition of Christof did not prove as 
much as was desirable from the point 
of view of the government, and hence 
another deposition was taken, June 27, 
1907, or about one year and five months 
later than the first. In his second 
deposition, he swears that the acts were 
committed by five men; that among 
them he recognized Urban, who wore 
blue glasses and had his face covered 
with a handkerchief; a second had his 
face smeared and covered with a hand- 
kerchief; this one he recognized as 
Rudowitz, by his stature, voice and 
clothes. 

It is impossible to reconcile these 
two accounts of the same transaction. 
According to the second, the number of 
persons making up the band of execu- 
tioners is more than twice as large as 
stated in the first account. The one 
who according to the first deposition 
would have been Rudowitz no longer 
has his face ‘‘uncovered,’’ but has it 
smeared and covered with a handker- 
chief. It is also difficult to understand 
why the smearing of the face and cover- 
ing it with a handkerchief should enable 
one to recognize a person whom he 
could not recognize in the absence of 
smear and handkerchief. The average 
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person very rarely resorts to these means 
in order to make it easier for his friends 
to recognize him or to establish his 
identity at a bank. 

The second deposition makes it abun- 
dantly clear to any one who will take 
the trouble to read the evidence that, 
during the interval of seventeen months 
between the first and second deposition, 
the boy’s recollection had been refreshed 
from some source. I shall make no 
attempt to indicate what, in my judg- 
ment, is the more probable source, as 
the reader is as capable of judging in 
this matter as am I. 

The two depositions being contra- 
dictory, no one can believe both, nor 
is it unnatural to conclude that the one 
taken relatively soon after the occur- 
rence is the more nearly a correct narra- 
tive of the events and that the depar- 
tures from it in the second deposition 
are mainly a result of suggestion. Recol- 
lection does not as a rule become more 
accurate with lapse of time. Granting 
that the first deposition is at all accu- 
rate as to the age of the one accompany- 
ing the person with the blue glasses, it 
could not have been Rudowitz who was 
with him; for Rudowitz is thirty-five 
years old and looks as old as he is. He 
could therefore not be mistaken for a 
man of but twenty. 

Contradictory as it is, the testimony 
of Christof is much more convincing in 
connecting Rudowitz with the commis- 
sion of the crimes than is that of Kugren. 
The latter swears that the band, con- 
sisting of eight persons, passed through 
his yard on the way from Benen, that 
in great fear he looked out through the 
window and recognized Rudowitz. If 
this testimony be correct, it would fur- 
nish grounds for an inference that Rudo- 
witz might have been one of the two, 
or five, who did the killing. But there 


is not wanting evidence that this, in 
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“ 


common with the second deposition of 
Christof, contained a larger percentage 
of suggestion than of truthful narrative. 
It was between twelve and one o’clock 
at night when the band passed Kugren’s 
house, and although Kugren swears that 
he was able to recognize Rudowitz be- 
cause of the bright moonlight, the 
weather records show that it was a 
cloudy night, and according to the al- 
manac the moon was only about half 
full and twenty degrees high at the time 
of night the event happened of which 
the witness speaks. We have also the 
testimony of another of the state’s 
witnesses, Vitol, who swears that ‘‘on 
account of the darkness of the night it 
was impossible to see very well.” 

As nearly as we can judge, the evi- 
dence connecting Rudowitz with the 
commission of the crimes is practically 
valueless. The parts which seem truth- 
ful are vague and those which are definite 
have the earmarks of having been manu- 
factured. Upon the strength of such evi- 
dence no conservative man would sus- 
picion his mother-in-law or whip his 
dog. 

The only convincing evidence against 
Rudowitz is his own admission that as 
a member of the revolutionary party 
he voted to have the Leshinskys put 
to death as spies. The question, then, 
upon which the case hinges is whether 
in prosecuting him for this offense, the 
Russian government would be prose- 
cuting him for an ordinary crime or for 
a political offense. In answering this 
question, the character of the party of 
which he was a member and the motive 
which prompted the action are con- 
troling factors. A mere marauding band 
cannot successfully defend against prose- 
cution for crime on the ground that 
their acts were political. Were this the 
case, the beginning of a revolutionary 
movement would be the signal for 
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anarchy. All manner of private wrongs, 
real and fancied, would be redressed and 
the actors would protect themselves 
under the cloak of political action, which 
would be made to cover more sins than 
the mantle of charity. But the Social 
Democrats, the party to which Rudowitz 
belonged, was not a party of mere 
marauders who were using a political 
character as a cloak for private crimes; 
it was made up of many of the best 
and brainiest patriots in Russia. The 
same is true of the subordinate divisions 
of the party at Mitau and Benen, whose 
councils passed sentence upon the 
Leshinskys. 

The character of the party being such 
as to raise a presumption in favor of a 
political as against a criminal motive 
and a public as against a private char- 
acter of its acts, what is there in the 
present case which throws additional 
light on the intent with which the 
action was taken? The district in which 
Benen is located was a centre of the 
revolutionary movement and was raided, 
during the month preceding the one in 
which the revolutionary council took 
the action in question, by a “punitive 
expedition” despatched thither by the 
Russian government for the purpose of 
overawing the revolutionists. During 
this expedition the civil authorities were 
disregarded and the formalities of a 
trial in the civil courts not observed. 
Several of the revolutionary leaders were 
summarily executed and their houses 
burned. Benen was under martial law 
in January of 1906 and for some time 
after. This gave the government the 
right to resort to summary executions, 
and the same methods were resorted 
to by the revolutionists. Force was met 
by force. The Leshinskys were reported 
as having given information to the gov- 
ernment authorities which resulted in 
the execution of some of the revolu- 
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tionary leaders. This was admitted in 
the testimony of Theodore Kinze, the 
husband of one of the persons con- 
demned and executed by the revolu- 
tionists, and by Christof Leshinsky, the 
son of the other two. At the time of the 
killing, the victims were told that they 
were being executed as spies. Whether 
the revolutionary council had before it 
sufficient evidence to warrant the con- 
viction of these persons as spies, how- 
ever much it may affect their moral 
responsibility, does not affect their legal 
liability. They acted as members of a 
military court and as such cannot be 
held criminally liable for errors of judg- 
ment. If the killing of these three per- 
sons in pursuance of a sentence of the 
revolutionary council is a crime and 
not a political offense, it would be hard 
to select any act involving force and 
performed by revolutionists rather than 
by representatives of the regular govern- 
ment which would be a political offense 
and not a crime. 

As for the arson of the Leshinsky 
dwelling and the robbery of T. A. 
Kinze, from whom a watch, some gold 
ornaments and thirty rubles were taken, 
the arson of the dwelling was the usual 
form of punishment meted out by the 
governmental authorities to the revolu- 
tionists during the “‘punitive expedi- 
tion,’”’ and the equally usual form of 
retaliation by the revolutionists; and 
the robbery need not be considered in 
connection with the extradition of 
Rudowitz, as no provision was made 
for it in the sentence voted by him, 
and there is absolutely no testimony 
connecting him with it. 

Throughout its national history the 
United States has adhered to the policy 
of not extraditing for political crimes, 
and the term “political crime’’ is of almost 
exactly the same age as our national 
government. So firmly rooted has this 
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practice become that even a century 
ago in some of our extradition treaties 
it had not been thought necessary to 
insert the clause excepting political 
offenders from the operation of the 
treaty. This is the case in our treaties 
of 1794 and 1842 with Great Britain. 
In commenting on this fact Mr. Fish, 
the Secretary of State, in a letter to 
Mr. Hoffman, of May 22, 1876, says: 
“The public sentiment of both countries 
made it unnecessary. Between the 
United States and Great Britain, it was 
not supposed, on either side, that guaran- 
tees were required of each other against 
a thing inherently impossible, any more 
than by the laws of Solon was a punish- 
ment deemed necessary against the crime 
of parricide, which was beyond the 
possibility of contemplation.” (Foreign 
Rel. 1876, p. 22.) 

Nor has the tendency been, either in 
this country or in England, to construe 
the term ‘‘political crime”’ strictly, but 
rather to permit it to include some acts 
which, viewed from the standpoint of a 
person not engaged in the revolution, 
would seem not to be necessary or 
appropriate to attaining the end sought. 
Yet, if viewed from the point of view 
of the actors they could reasonably 
have been considered necessary or ap- 
propriate, they are considered as ‘“‘politi- 
cal offenses” rather than ordinary crimes. 
As the Court of Queen’s Bench said in 
the Castionit case: ‘“‘Looking at it as a 
question of fact, I have come to the 
conclusion that at the time at which 
the shot was fired he acted in the unlaw- 
ful uprising to which he was at that 
time a party, and an active party—a 
person who had been doing active work 
from a very much earlier period, and 
in which he was still actively engaged.” 
In this case, Switzerland sought from 
the British government the extradition 
of Castioni for the murder of one Rossi, 
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whom the former shot during a demon- 
stration against the government of the 
Canton of Ticino. At the time of the 
extradition proceedings, it was clear 
that the killing of Rossi was not neces- 
sary to the success of the uprising. 
But the court chose to look at it from 
the viewpoint of Castioni at the time 
of the shooting. 

In 1894 the United States had to 
deal with a case which was in most 
respects parallel with that of Rudowitz. 
General Ezeta, who had taken refuge in 
the United States, was demanded by 
the Salvadorean government for having 
ordered the hanging of one Henriquez 
as a spy, and the robbery of the Inter- 
national Bank of Salvador. This gov- 
ernment refused to extradite him,on the 
ground that his acts were political 
offenses. 

In 1893 the United States refused to 
extradite one Guerra, demanded by the 
Mexican government on charges of mur- 
der, arson, and robbery. Guerra was a 
member of a band which raided San 
Ignacio, and after killing several per- 
sons set fire to and looted the town. 
In refusing to comply with the Mexican 
request for his extradition, our Secre- 
tary of State, Mr. Sherman, said that 
as the evidence showed ‘“‘the expedition 
to have been revolutionary in its origin 
and purpose,”’ the offense of being ‘‘a 
member thereof’ was of “‘a purely politi- 
cal character, outside of the purview of 
the extradition treaty between the 
United States and Mexico.”’ (For. Rel. 
1897, p. 406.) 

The inherent difficulty in dealing with 
the question of extradition for political 
crimes arises from the mixed nature of 
some political crimes, i.e., ‘‘relative 


political crimes’ or délits complexes. 
It is impossible to lay down a rule 
Which will enable us to tell whether 
these are mainly political or mainly 
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criminal. The Attentat is one of the 
efforts to deal with this difficulty. This 
was an amendment to the Belgian ex- 
tradition law providing that the murder 
of the head of a foreign government or 
of a member of his family should not be 
considered a political crime. This was 
enacted in 1856 and was called forth by 
the refusal of the Belgian government 
in 1854 to extradite two persons charged 
with an attempt to murder Napoleon 
III. 

More rational was the attempt by 
Switzerland to deal with the difficulty. 
In her extradition law of 1892, the 
principle of the non-extradition of per- 
sons charged with political crimes is 
recognized, but it is provided that if 
the Bundesgericht, the Supreme Court 
of Switzerland, decides that the domi- 
nant feature of the crime partakes more 
of the nature of an ordinary crime than 
of a political offense, the crime is an 
extraditable one. 

The most sweeping of the attempts 
was made by Russia. In 1881, she in- 
vited the powers to hold an International 
Conference at Brussels for the purpose 
of considering a provision, favored by 
her, that no murder should be considered 
a political crime. As Great Britain and 
France refused to take part in such a 
conference it never met. Had the Rus- 
sian idea been adopted, it would have 
been an arbitrary way of dealing with 
the difficulty, as some of the most 
typically political crimes—crimes com- 
mitted with a political motive and in 
furtherance of a political purpose— 
would thus become extraditable. 

The United States is impelled by its 
origin and traditions not to extradite 
political offenders, even though murder 
be among the list of their offenses, 
provided their offense is committed 
against the oppressions of government 
and not against government itself. 
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In summing up the subject of non- 
extradition of political criminals, M. 
Oppenheim, author of a recent two- 
volume work on International Law, 
says :— 

““Itis due to the stern attitude of Great 
Britain, Switzerland, Belgium, France 
and the United States that the prin- 
ciple has conquered the world. These 
countries, in which individual liberty is 
the very basis of all political life, and 
constitutional government a political 
dogma of the nation, watched with 
abhorrence the methods of government 
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of many other states between 1815 and 
1860. These governments were more 
or less absolute and despotic, repressing 
by force every endeavor of their sub- 
jects to obtain individual liberty and a 
share in the government. Thousands of 
the most worthy citizens and truest 
patriots had to leave their country for 
fear of punishment for political crimes. 
Great Britain and the other free coun- 
tries felt in honor bound not to sur- 
render such exiled patriots to the perse- 
cution of their governments, but to 
grant them an asylum.” 





Whimsical Wills 
By Joun De Morcan 


T is difficult to understand why a 
whimsical spirit should influence 
the minds of men and women at that 
fateful time when they have to decide 
what shall become of their goods and 
chattels after they have no further use 
for them. The records of the surro- 
gates’ courts abound with instances of 
whimsical conditions contained in wills 
and codicils. 

Very often the real intention of a will 
does not appear on the surface. Be- 
quests are sometimes made to deserving 
charities which elevate the character of 
the testator, but those who knew him 
best realized that the bequest was made 
solely to annoy some one who had reason 
to expect remembrance. It is far from 


pleasant to think of any honest-minded 
human being performing, in the pres- 
ence of death, an act of spite or malice, 
the carrying out of which can only take 
place after he has shuffled off the mortal 
coil and is no longer able to know what 


is going on among those he has left 
behind. 

We frequently hear of a son or daugh- 
ter being ‘“‘cut off with a shilling,” which 
is better known in a figurative than ina 
literal sense. The expression had its 
origin in the old Roman Law, which 
held that the omission of a man’s nat- 
ural heir from a will was an accident, 
and the neglected one was restored to 
heirship, hence the custom of mention- 
ing the smallest coin as the sum of the 
inheritance of the son or other expec- 
tant heir. 

A few years ago a studious and 
scholarly man passed from the scene of 
his triumphs leaving a large estate be- 
hind. A nephew was his nearest rela- 
tive and he had been brought up to 
believe himself the heir. When the will 
was opened it was found that the bulk 
of the testator’s property had been sunk 
in annuities, but there was still a com 
siderable balance left. The testator left 


227 


fen 


NORTE 


th 


spe 
ap 
ha: 
thi 
sor 
up 
nee 
sor 








aeons ee 





Whimsical Wills 


large sums to charities, and finally oc- 
curred these words: “To my best be- 
loved nephew I bequeath ten thousand 
which he will find in a package in my 
safe.’ It was only natural that the 
nephew should hasten to search for the 
package, which was so bulky that it 
could not be overlooked. On opening 
it he found ten thousand, not dollars 
but chess problems, which his uncle had 
clipped from weekly and monthly papers 
and magazines. With the problems was 
a letter which set forth that no better 
possession could come to a young man 
than those problems, for by solving them 
he would strengthen his reasoning powers 
and so permanently benefit himself. 

The ‘“‘good will” of an established 
business is a valuable possession, and a 
curious instance of the bequest of such 
“good will” has recently attracted atten- 
tion. In the East End of London is a 
public house, or saloon as we call it, 
known as the ‘“‘Widow’s Son.”” On each 
recurring Good Friday the owner has a 
special cross-bun baked and placed with 
appropriate ceremonies in a bag which 
hangs from the ceiling of the bar. In 
this bag are nearly a hundred such buns, 
some of them dirt-begrimed and dried 
up. The origin of the custom goes back 
nearly a hundred years, when the only 
son of a widow, who then owned the 
house, ran away to sea, but afterwards 
sent word that he was returning and 
would be home on Good Friday. Antici- 
pating the joyful event, the widow made 
him a special and extra large bun, but 
he did not come, so she saved it to 
show him that he was not forgotten. 
Several years went by, and he still 
failed to return, but each year another 
bun was added to the others, and they 
were finally hung up on a string from 
the ceiling of the bar. When the widow 
died over fifty years ago, she bequeathed 
the good will of the house and all her 
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property to a friend and his descendants 
forever, providing that on each recurring 
Good Friday a bun should be baked 
specially and added to the store. Age 
made it necessary to place the buns in a 
fishnet bag, but they are all there and 
each year sees a new one added. 

In the year 1244, a wedded couple 
went in humble raiment to the convent 
of Bunmow, in Essex, England, to 
register a solemn vow that during 
a year of married life not one angry 
word had passed between them. The 
good monk who presided over the con- 
vent, highly pleased at the lowly pair, 
hailed the convent cook, who happened 
to be passing with a flitch, or side of 
bacon on his shoulder, and ordered it 
to be presented to the happy couple, 
unlimited bacon or pork being the acme 
of pleasure to the people in that day. 
On receiving the flitch the peasant threw 
off his cloak and declared himself to be 
Robert de Fitzwalter, a powerful feudal 
chieftain. In return for the kindly gift 
he bequeathed to the convent — 

Broad lands both far and near 
Which shall to thee and thine produce 
One thousand marks a year. 
But this condition I annex, 
Or else the trust’s forsaken, 
That whensoe’er a pair shall come 
And take the vow I’ve taken, 


They shall from thee and thine receive 
A goodly flitch of bacon. 


To quote the exact words of the be- 
quest: ‘‘That whatever married couple 
will go to the priory, and, kneeling on 
two sharp-pointed stones, will swear 
that they have not quarreled nor re- 
pented of their marriage within a year 
and a day after its celebration, shall 
receive a flitch of bacon.” It was not 
until 1445, two hundred years after the 
trust had been instituted, that the first 
claim was made, and up to the present 
time less than than twenty couples have 
claimed the prize. No claim was made 
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between 1751 and 1855, though the 
proclamation was made on each anni- 
versary of the bequest. 

The servant-girl problem vexed our 
forefathers as it does us of the pres- 
ent day. In 1674 John How bequeathed 
a sum of money sufficient to award 
twelve pounds to a maid-servant ‘‘who 
shall have lived for two years under the 
same mistress in the old borough of 
Guilford, in Surrey.” Every year 
the prize is still awarded if any 
claimant appears, though to qualify 
the maid must prove that she has 
been ‘‘obedient and faithful’ during 
the two years. 

In the reign of George III was passed 
an act of Parliament known as the 
Thellusson Act (39 and 40 George III, 
c. 98) for the purpose of checking the 
disposition of testators to accumulate 
the income of their estates until it 
should form a large fortune. Peter 
Thellusson, merchant, of London, pos- 
sessed a considerable fortune, which he 
was firmly determined should be put 
out of the reach of any of his family 
living at the time of his death or born 
in a certain time thereafter. Therefore 
he limited the accumulated property in 
favor of certain of his descendants who 
might be living at a remotely distant 
time. The remote posterity for whom 
this heaped-up wealth was destined did 
not, however, profit to the extent pro- 
posed. For three quarters of a century 
there was constant litigation with a view 
to upsetting the will. It was claimed 
that the will was too uncertain to be 
carried into execution and that the accu- 
mulation was illegal, and asked whether 
males claiming through females would 
be entitled to a share; all of which 
attempts to upset the will failed. When 
the accumulated fund came to be dis- 
tributed among a large number of claim- 
ants it was found that the litigation had 
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swallowed up £1,300,000, leaving only 
£600,000 to be divided. Doubtless the 
lawyers found the bequest a veritable 
nest egg. The litigation was ended 
only by the passage of an act of Parlia- 
ment as recently as 1858. 

The peculiar provisions of the will of 
Dr. Jeremy Bentham*, who died in 
1832, recall the cold-blooded cynicism 
and even brutality perpetrated in the 
will of Dr. Messenger Monsey, a physi- 
cian of Chelsea Hospital, who died in 
1788 in his 95th year. A few days be- 
fore he died he wrote to a friend, 
Cruikshank, a famous anatomist, beg- 
ging to know if it would suit his con- 
venience to undertake the dissection of 
his body, as he felt he could not live 
many days. When Monsey died he 
directed in his will that his body must 
be dissected, and not “subjected to the 
insult of any funeral ceremony,” but 
after the surgeon had finished with him 
“the remainder of my carcase may be 
put in a bag or box with holes and 
thrown into the Thames.’ His wishes 
as regards dissection were carried out, 
and a lecture was given on his remains 
to the students of Guy’s Hospital. A 
prior will was found among his papers 
in which he had desired that his 
body should be buried in his garden 
with the following epitaph on his tomb- 
stone :— 

Here lie my old bones; my vexation now 
ends, 

I have lived much too long for myself and 
my friends. 

As to churches and churchyards, which men 
may call holy, 

’Tis a rank piece of priestcraft, and founded 
on folly; 

What the next world may be never troubled 
my pate, 

But be what it may, I beseech you, O Fate, 

When the bodies of millions rise up in a riot, 

To let the old carcase of Monsey lie quiet! 





*See ‘“Wills—Quaint, Curious and Otherwise,” 
by John De Morgan, Green Bag, December, 1901. 
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The Relative Influence of the Lawyer 
in Modern Life* 


By James M. Becx 


OF THE NEW YORK BAR 


EEP as the foundations of society, 
almost as wide as human thought 

itself, ‘‘Justice,’’ in all generations, has 
been “the great interest of man on 
earth.” This much-quoted saying of 
Webster seems to answer the theme 
which has been assigned to me. If 
Justice be the great interest of man on 
earth, then assuredly those who make 
it an especial study and by whose 
efforts its great ends are measurably 
attained, must occupy in our infinitely 
complicated modern society a position 
of pre-eminent usefulness, power and 
honor. It is therefore surprising to find 
President Hadley, of Yale, quoted as 
saying recently that today there are 
but three masterful professions, journal- 
ism, finance, and politics. In my judg- 
ment, the law is as masterful as 
either, and the individual lawyer, meas- 
ured by the result of his achievements, 
is as potent a force as the journalist, 
the financier or the politician. What 
journalist ever contributed so much to 
the unification of our country as did 
Daniel Webster, by his great argument 
in Gibbons v. Ogden, and his even more 
impressive assertion of federal authority 
in his great reply to Hayne? What finan- 
cier has ever so potently affected the 
economic development of this country 
as the same great lawyer did, when in 
the great case of Dartmouth College v. 
Woodward he established the stability of 


*(The Trustees and Faculties of Columbia Uni- 
Versity invited Mr. Beck to make an address to 
the last gedeting class of the Columbia Law 

ool. e present article is substantially the 
address which was delivered last spring. —Ed.] 


corporate rights? Between the states- 
man and the lawyer comparison is more 
difficult, for in our history the states- 
man has generally been a lawyer, and 
his great achievements those of a lawyer 
who pleads at the greater bar of public 
opinion and to the court of last resort 
of posterity. It would be difficult to 
say which did more to precipitate the 
Civil War, the decision in the Dred 
Scott case or the great debates on the 
constitutional aspects of slavery of the 
lawyer-statesman, Abraham Lincoln, 
with his distinguished adversary, Sena- 
tor Douglas. 

Without, however, extending the com- 
parison, it is enough to say of the law, 
in the language of a great judge and 
even greater philosopher, Lord Bacon, 
that “it is the great organ through 
which the sovereign power (of society) 
moves.” 

Mr. Justice Blackstone, in his noble 
introduction to his Commentaries, speaks 
of it as— 


A science which distinguishes the criterion 
of right and wrong; which teaches to establish 
the one and prevent, punish or redress the 
other; which employs in its theory the noblest 
faculties of the soul, and exerts in its practice 
the cardinal virtues of the heart; a science 
which is universal in its use and extent, 
accommodated to each individual, yet com- 
prehending the whole community: 


These, however, are but the enthusi- 
astic tributes of lawyers. Let me then 
quote one of the broadest and sanest of 
philosophers, Dr. Samuel Johnson, who 
said with equal terseness and felicity :— 
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Law is the science in which the greatest 

powers of the understanding are applied to 
the greatest number of facts. 
On another occasion when in the bluff 
old doctor’s presence a superficial critic 
reflected upon the law and lawyers, Dr. 
Johnson brusquely said :— 

Let us have no general abuse. The law 
is the last result of human understanding 
acting upon human experience for the bene- 
fit of the public. 

A government of law is the supreme 
manifestation of civilization. Both its 
creation and efficient operation are usu- 
ally the result of the lawyer in his triple 
capacity of legislator, judge, and prac- 
titioner. His power is exerted over the 
entire range of human thought and 
action. No human being is exempted 
from his commands and prohibitions. 
It is the lawyer who as judge pronounces 
in the name of society its judgments 
and commands. It is the lawyer as 
legislator and constitution builder who 
sets limits to the arbitrary powers either 
of princes or majorities, and it is the 
lawyer as practitioner who puts into 
operation the complicated machinery of 
human society in order that justice shall 
be done between man and man. The 
rudest law of the savage is better than 
unrestrained license. Roman law estab- 
lished the ‘“‘Roman peace”’ in all the 
vast territory which the Eternal City 
dominated, and protected the weak 
against the strong. When the Centurion 
ordered the great Apostle to be scourged 
to compel him to testify, Paul said:— 

Is it lawful for you to scourge a man that 
is a Roman and uncondemned? 


The Centurion reported this to the Chief 
Captain, and said :— 

Take heed what thou doest; for this man 
is a Roman. 
Thus, in a ruder age, military arro- 
gance, seeking to scourge a man with- 
out trial or condemnation, was arrested 


by the puissant majesty of the civil law. 
What the lawyer, when unimpeded by 
mere politicians, can do for society may 
be illustrated by the fact that during 
the first three centuries of the Roman 
Empire the great work of framing the 
law fell entirely upon the jurists, and 
so fully did they vindicate their ability 
that the great body of the Roman law, 
which still governs civilized man, shares 
with the culture of the Greek and the 
religious conception of the Hebrew the 
distinction of being the greatest intel- 
lectual heritage of man. It was the 
lawyer in the Middle Ages who broke 
the iron rigor of the feudal system and 
constructed the modern principles of 
equity. The lawyers of France voiced 
the aspirations of their oppressed coun- 
trymen and led the successful assault 
upon monarchical absolutism and class 
privilege. Of the national assembly 
which precipitated the French Revolu- 
tion, three hundred and seventy mem- 
bers were lawyers. Indeed the compara- 
tive civilization of a country can be 
measured by the relative power and 
influence of its bar. To lawyers like 
Grotius and Puffendorf we owe the 
development of international law, that 
fair rainbow of hope which foretells the 
coming of the day when the deluge of 
blood shall cease. 

No country more admirably illustrates 
the masterful character of the legal pro- 
fession than our own, for it was the 
American lawyer who precipitated the 
American Revolution by his agitation 
of unwritten constitutional principles of 
liberty. ‘‘No taxation without repre- 
sentation” was a lawyer’s phrase, and 
the Declaration of Independence, with 
its definition of liberty which time van- 
not make obsolete, was at once an indict- 
ment at the bar of history of a tyrannical 
Parliament and a brief for the young 
Republic in its appeal ‘‘to the opinions 
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of mankind.” The Constitution which 
brought order out of chaos and has 
made it possible for this great people to 
govern itself was the work of American 
lawyers, and it has been the American 
bar, sitting since the adoption of the 
Constitution as a quasi constitutional 
convention, which has for more than 
one hundred and twenty years builded 
upon the foundation of the Constitution 
of 1787 the great and noble super- 
structure of our Federal system. Henry, 
Jefferson, Madison, Marshall, Hamilton, 
Webster, Clay, Lincoln and others of 
potent achievement all acquired their 
power and influence as members of the 
American bar. 

Masterful as it is, the law, neverthe- 
less, is not a popular profession. As 
individuals, lawyers are generally re- 
spected and honored. Perhaps no class 
of men is the recipient of greater social 
and political distinction. The lawyer’s 
versatility, due to the wide range of his 
observation, his savotr fatre, due to his 
intimate knowledge of human nature, 
have ever made him welcome as a 
friend, a guest and an adviser. But 
this does not affect the prejudice which 
most men feel towards the profession 
as such. Indeed there has been from 
generation to generation a persistent 
identification of the lawyer with His 
Satanic Majesty. This uncomplimentary 
analogy has had many variations. 
A century ago, when Napoleon was 
apparently planning an invasion of 
England, all classes and professions 
of Englishmen sprang to arms, and 
amongst others the lawyers of the 
Temple organized a regiment. The 
King deigned to review this regi- 
ment. At the conclusion His Majesty 
sent for Erskine, its honorary Colonel, 
and asked him what he called his 
regiment, and Erskine replied that 
it as yet had no name, to which His 


157 


Majesty replied, “Call it the Devil’s 
Own.” 

Heine tells us in a humorous poem 
that when he met the Devil he found 
him exceedingly well versed in law. An 
anonymous poet tells us that the Devil 
visited a court of law and sadly de- 
parted, saying:— 

They’ve puzzled the Court with their villain- 
ous cavil, 

And, I’m free to confess it, they’ve puzzled the 
Devil. 

My agents were right to let lawyers alone, 


If I had them they’d swindle me out of my 
throne. 


The greatest of all poets and the pro- 
foundest judge of human nature seems 
equally hostile tothe profession, although 
it is always unsafe to impute to Shaks- 
pere a sentiment to which one of his 
characters gives expression. We re- 
call for the moment Harry Hotspur’s 
contemptuous remark :— 


For in these nice sharp quillets of the law, 
Good faith, I am no wiser than a daw. 


The supposed avarice of the profes- 
sion is referred to by Mercutio when he 
says of his dream fairy, Queen Mab, 
that she gallops — 

O’er lawyers’ fingers who straightway dream 
of fees. 

You may remember the satirical and 
altogether delightful parody upon the 
scholastic refinement and judicial Buns- 
byism of the Elizabethan bench, which 
Shakspere, with remarkable audacity, 
inserted in the graveyard scene in ‘‘Ham- 
let.” A case had been tried, involving 
the question as to whether the estate of 
a suicide escheated. The Court did in- 
dulge in some very supersubtle reason- 
ing as to when the crime of suicide, 
which worked the escheat, was consum- 
mated and whether the estate passed to 
the heirs before such consummation. 
In discussing Ophelia’s chances of Chris- 
tian burial, the gravedigger thus paro- 
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dies the opinion of the Court, which may 
be found in Plowden’s Reports:— 

If the man go to this water and drown 
himself it is, will he nill he, goes, mark you 
that; but if the water come to him and drown 
him, he drowns not himself. Argal, he that 
is not guilty of his own death shortens not his 
own life. 


In the same scene, when the gravedigger 
tosses up a skull, Hamlet, with biting 
sarcasm, Says :— 

Why may not that be the skull of a 
lawyer? Where be his quiddities now, his 
quillets, his cases, his tenures and his tricks? 
Why does he suffer this rude knave now to 
knock him about the sconce with a dirty 
shovel and will not tell him of his action of 
battery? Hum! This fellow might be in 
his time a great buyer of land, with his 
statutes, his recognizances, his fines, his 
double vouchers, his recoveries. Is this the 
fine of his fine and the recovery of his 
recoveries, to have his fine pate full of fine 
dust? 


And then he asks Horatio the question: 
Is not parchment made of sheepskins? 


To which Hamlet replies :— 
Aye, my lord, and of calfskins. 


And the princely misanthrope replies :— 


They are sheep and calves which seek assur- 
ance in that. 


Shakspere forgot to say, however, 
that many of these technicalities and 
fictions were the method by which the 
lawyers emancipated society from the 
brutal rigor of the feudal system, and 
the fact is that almost the only auto- 
graphs we have of the great poet are 
those attached to these same sheepskin 
parchments for the better ‘‘assurance’”’ 
of Shakspere’s title to his lands, and 
about the only business transactions in 
which he engaged, of which we know, 
were lawsuits in which he benefited by 
the services of counsel. It is with 
lawyers as with doctors, men criticise 
them in health, but run to them in time 
of need. 
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But it is the dramatists and the 
novelists who have given the severest 
caricatures of the profession. With few 
exceptions the lawyer of the stage is 
either a knave or a mountebank. The 
wide realm of fiction can be searched 
almost in vain for lawyers who can prove 
a good moral character. Instead we 
have a very rogues’ gallery. 

In modern political discussions fre- 
quent reference has been made by re- 
sponsible leaders of thought to the 
supposed low tone of the bar. On 
more than one occasion President Roose- 
velt, that castigator censorque minorum, 
has referred slightingly to ‘‘law honesty,” 
and in his annual message to Congress of 
1905, he referred to the great need of— 

A higher sense of ethical conduct, especially 


among business men and in the great pro- 
fession of law. 


His political rival, Mr. Bryan, was 
even more emphatic in a recent address. 
He hoped that the day would come— 

When we will not have so many man who 
will sell their souls to make grand larceny 
possible. Perhaps some time it will be less 
disgraceful for a lawyer to assist in gigantic 
robbery than for a highwayman to go out 
and hold up the wayfarer. 


He gave but one illustration for this 
sweeping indictment of a noble profes- 
sion, of which he himself is a member, 
and that illustration was founded upon 
a gross misapprehension of the true 
facts. 

A prejudice which has persisted for so 
many generations and which is so deeply 
rooted in popular feeling must have its 
original basis in some primitive trait of 
human nature. I find it in the ele- 
mental jealousy which the muscle has 
always felt toward the brain. For ex- 
ample Harry Hotspur’s remark, which 
I have quoted, is the sneer of a hot 
blooded warrior for the man of thought. 
In primitive times physical prowess was 
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the great source of power. Might was 
right, and the rule of society was that 
of a Rob Roy. 
Let him take that hath the power 
And let him keep that can. 

Slowly, however, there emerged from 
ruder times a class whose strength con- 
sisted, not in their physical strength, 
but in intellectual cunning—‘‘cunning”’ 
then meaning, not craftiness, but knowl- 
edge. The very deterioration in the 
meaning of “cunning’’ illustrates the 
truth of which I speak. It was not un- 
natural that the man of physical prowess 
should look with contempt, envy and 
fear upon the physically weaker man who 
triumphed through the subtle but potent 
power of thought. The mythologies 
of prehistoric times clearly represent 
the views of life entertained by primitive 
human nature, and it is significant that 
the two systems of mythology with 
which our race is most directly con- 
nected both manifested this feeling of 
depreciation. In Greek mythology the 
gods symbolized various phases of physi- 
cal power or beauty, but among them, 
although occupying a lesser station, was 
Mercury, the symbol of swift intelli- 
gence. He was the patron god of subtle 
men, of poets, lawyers, orators, and the 
depreciation of intellectual ability is 
shown by the fact that he was also 
accounted the god of liars and thieves. 
For him was reserved no high place on 
Olympus. He was lower in the scale of 
precedence than Vulcan, the symbol of 
brute strength, of Mars, the god of war, 
or of Venus, the goddess of beauty. 

An even more striking illustration of 
this primitive estimate was the concep- 
tion of the Norse analogue of Mercury. 
He was Loki, the god of fire, and, there- 
fore, of intellect, argument and reason. 
His was not the thunder hammer of 
Donner, nor the burning sunshine of 
Balder, but whenever the gods were con- 
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fronted with circumstances over which 
mere physical might could not triumph 
it was to Loki that they turned to sug- 
gest a way of escape. You remember 
the Norse myth of “‘The Ring,” as glori- 
fied by both the literary and musical 
genius of Richard Wagner. Wotan, the 
supreme god, desired to build the castle 
of Valhalla. He turns to Loki for guid- 
ance, and is advised to employ the giants 
Fafner and Fasolt under a promise that 
to them shall be given as their wage 
Freia, the goddess of immortal youth. 
Loki promises when the work is com- 
pleted to find some method of avoiding 
performance of the contract, and when 
Valhalla is built, the giants claim Freia. 
It is to Loki that the gods turn to save 
them from the eternal loss of youth. 
Loki tells them that he has searched 
the world in vain for any worthy sub- 
stitute for the goddess of immortal 
youth, but that he might persuade the 
giants to take, in lieu of Freia, the gold 
ring, giving immeasurable power, which 
Alberich, the spirit of evil, had wrested 
from the Rhine maidens. By intellec- 
tual cunning Loki overcomes the dwarf, 
obtains the ring and persuades the 
giants to accept it in lieu of Freia, but 
when the gods, thus rescued from fatal 
disaster by Loki’s cunning, proceed over 
the rainbow bridge into Valhalla they 
leave Loki behind, who, looking down 
into the waters of the Rhine, whence 
the gold was ravished, and then upward 
to the rainbow bridge to the stately 
procession of the gods, sarcastically ex- 
claims of those whom he had rescued 
and by whom he was ignored :— 

To their end they fleetly are led 

Who believe themselves founded forever; 


Almost I shame 
To mix in their matters. 


How often lawyers have thus ex- 
pressed themselves after saving clients 
from their own folly! 
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This prejudice of primitive man has 
long outlived its original causes and 
finds its illustration today in the 
jealousy of which the legal profession, 
together with all purely intellectual occu- 
pations, is the subject. 

This feeling of jealous admiration is 
probably intensified by the fact that 
with the growing power of law in the 
evolution of society the mass of men, 
who are too often hostile to its res- 
traints, dislike the lawyer because he 
pre-eminently stands for the enforce- 
ment of law and the consequent limita- 
tion of license. It was this consideration 
which doubtless led Jack Cade, as he 
summoned his riotous followers to re- 
volt, to endorse the sentiment :— 


Let us kill all the lawyers first. 


This worthy demagogue was philo- 
sophically correct, for if it is desired to 
destroy the fabric of human society, the 
natural beginning would be to kill those 
who stand as vigilant guards at its outer 
portals. These are and ever have been 
the men of the law. A recent illustra- 
tion of this spirit of Jack Cadeism is 
given by the recent attack upon the 
Supreme Court by Mr. Samuel Gompers, 
who curiously asserted that the inherent 
vice of that court is that it is composed 
of lawyers, and that lawyers are too 
much swayed by prior decisions and by 
too great a regard for ‘‘vested interests.” 

Again, there is an unconscious feeling 
in the community that the legal profes- 
sion is parasitic in its nature. In an 
Utopian state of society there might be 
no occasion for lawyers. Similarly in a 
state of society where perfect health 
existed, as it theoretically should, there 
would be little occasion for doctors. In the 
interdependence of all classes and occu- 
pations upon each other in our compli- 
cated modern society, all classes are in 
a sense parasitic, but as the whole struc- 
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ture of human society rests upon the 
administration of law, and justice is, as 
Webster said, ‘‘the supreme interest of 
man on earth,” the legal profession is no 
more parasitic than any other. 

Another reason for this popular preju- 
dice is the widespread and erroneous 
belief in the insincerity of the lawyer, 
No error is more persistent or wide- 
spread than that which asserts that the 
lawyer will sell his voice to any client, 
however base, or to any cause, however 
bad. No question is more constantly 
asked of a lawyer than his ethical justi- 
fication for defending a man whom he 
knows to be guilty. This question, like 
Banquo’s ghost, will never down. I need 
not remind you of the trial of Cour- 
voisier, the Swiss valet, who murdered 
his master, Lord William Russell, in 
1840. During the course of his trial, 
his counsel, Mr. Phillips, learned that 
his client was guilty. He consulted one 
of the most eminent judges of England 
as to his duty, and was advised that he 
could not desert his client, and must 
continue to defend him by suggesting 
all considerations which the proved evi- 
dence in the cause legitimately sug- 
gested. The ethical question thus 
suggested has never been settled, and 
probably never will be settled to the 
satisfaction of most men. 

To discuss this mooted question ade- 
quately would take more time than is at 
my command. Probably the answer to 
the moral enigma was never more tersely 
given than by Dr. Johnson in one of his 
ex-cathedra utterances. That very great 
and noble Judge, Sharswood, fully stated 
the ethical justification from a lawyer's 
standpoint, and he was a man of stain- 
less integrity. It is enough to say that 
the question rarely if ever arises in the 


experience of the ordinary practitioner, 


and the reason for this is obvious. The 
great bulk of a lawyer’s practice does 
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not relate to litigated cases, as to which 
he is obliged to take a public position, 
but in explaining to his clients what 
they may lawfully do and how they may 
do it. As law is essentially applied 
morality, the lawyer in enforcing its 
principles without litigation does more 
to promote justice between man and 
man than any other profession. He 
rarely can secure absolute right, because 
absolute right in a complicated state of 
human society is rarely attainable. Life 
is an eternal compromise, and the lawyer 
cannot rise superior to the conditions 
under which he works. Many a dis- 
appointed litigant has had a poor opinion 
of the law, and, therefore, of lawyers, 
either because he has not obtained full 
absolute justice, or because he is a vic- 
tim of those general rules of human 
society, such as the statutes of limita- 
tions, which, though they work hard- 
ship in individual cases, are most 
necessary and salutary as rules of gen- 
eral application. The public before con- 
demning the legal profession should 
always appreciate that the administra- 
tion of justice is necessarily but an 
approximation toward that ultimate and 
absolute justice which may come with 
the millennium, but never before. There 
is between the justice of the courts and 
absolute Justice a ‘“‘twilight zone,” to 
use Mr. Bryan’s recent phrase, which 
the genius of man has not yet succeeded 
in spanning. Moreover, the average case 
is a tangled skein of disputed facts, in 
which the lawyer necessarily accepts his 
client’s version. In the average liti- 
gated case, no one side is wholly right. 
Upon the court, and not upon the 
lawyer, rests the ultimate responsibility 
of determining the law and the facts, 
and even then it must be said of legal 
justice, as George Eliot sadly said, in 
the great climax to ‘“‘Romola”’ :— 


Who can put his finger on an act and say 
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“This is Justice’? Justice is like the kingdom 
of God; it is not without us as a fact, but 
within us as a great yearning. 

The belief in the lawyer’s insincerity 
has arisen largely from the least im- 
portant feature of his professional life, 
his duties as an advocate. Unquestion- 
ably in former times there was much 
cheap acting in courts of justice, and 
the ‘‘chops and tomato sauce’’ style of 
argument of Serjeant Buzfuz, while 
somewhat of a caricature, has yet some 
basis in fact; but the graduates whom 
I have the honor to address are most 
fortunate in coming to the bar at a time 
when the 


blustering artifice of a rhetorical hireling 
availing himself of the vile license of a loose- 
tongued lawyer, 


as Disraeli once styled an attack which 
a lawyer made upon him, is out of 
fashion, and today candor, lucidity and 
sincerity are the most forceful elements 
in advocacy. 

In his work as an advocate, the lawyer 
is apt to make his client’s enemies his 
own. The latter is not apt to distin- 
guish in the heat of a legal battle be- 
tween his opponent and the opposing 
lawyer. In cases where human passion 
is excited and great interests are at 
stake, the lawyer is too apt, in winning 
a case, to add to his personal associa- 
tions a life-long enemy and—sometimes 
an ingrate. 

Again, the lawyer is unjustly held 
responsible for all the defects of the law, 
for most of which he is not responsible. 
The nobility of law makes but little 
appeal to men, but its inevitable limita- 
tions—owing in part to the fallibility of 
human nature, and the necessary limita- 
tions of organized society—have never 
failed to escape their attention. Thus 
the “‘law’s delay” has been the fruitful 
theme of the poet and the satirist. 
Dickens, in ‘‘Bleak House,”’ preferred a 








terrible indictment against the Court of 
Chancery, but wholly failed to state in 
the preface to his novel that most of the 
defects which he had so graphically 
illustrated had been abolished by act 
of Parliament before ‘Bleak House”’ 
was printed. Jarndyce v. Jarndyce would 
be an impossibility today, and was an 
impossibility at the time “Bleak House”’ 
was written, but the entire legal pro- 
fession could not with all its eloquence 
correct the popular impression to which 
the genius of Dickens has given rise. 
“‘Bleak House’”’ was published in August, 
1853, and Dickens in the preface asserts 
the substantial truth of his indictment 
against the Court of Chancery, but he 
fails to state that three years before his 
novel was written, Romilly, Lord St. 
Leonards and Lord Lyndhurst had se- 
cured an investigation of Chancery 
abuses and that subsequent legislation 
by Parliament put an end to many of 
the defects of the Chancery system so 
vividly and powerfully illustrated by 
Jarndyce v. Jarndyce. 

Similarly, Dr. Warren in ‘“Ten Thous- 
and a Year,” the greatest masterpiece of 
fiction with reference to law and lawyers, 
bases the argument of his story upon 
defects of legal procedure which had 
already passed away. 

The law is and must necessarily be a 
reflex of contemporaneous society. It 
is no better, and it is no worse. Given 
a corrupt and cruel state of society, 
such as existed in the eighteenth cen- 
tury, and you necessarily have a cor- 
rupt and cruel system of laws. Espe- 
cially in these days of triumphant 
democracy, the law is what the mass of 
men make it, and yet the great public, 
primarily responsible for the defects of 
the law, condemns the legal profession 
for whatever defects larger knowledge 
from time to time discloses. The laws 
of former times reflected the corruption 
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and cruelty of the times, and it is not 
surprising that the mass of men, who 
groaned under such burdens, regarded 
laws as a kind of witchcraft or black 
art. The prejudice has long outlived 
its cause. Many generations of men 
have been influenced by a misinterpre- 
tation of the invective of the great 
Teacher :-— 

Woe unto you; also ye lawyers! for ye 
lade men with burdens grievous to be borne, 


and ye yourselves touch not the burdens with 
one of your fingers. 


The theologian knows that of which 
the congregation is generally ignorant 
that ‘‘the lawyers” who taxed too sorely 
the patience of the gentle Master were 
simply the clerical copyists of the Mosaic 
Law, and, as such, we of the legal pro- 
fession willingly resign them to our 
brethren of the clergy. 

I am persuaded, however, that the 
chief reason for the unpopularity of 
the lawyer is due to the fact that men 
get their impressions of law and of the 
lawyer through the medium of fiction, 
and very little from personal observation, 
and it has always been the tendency of 
the poet, the novelist or the dramatist 
to select unfavorable and exaggerated 
types to give dramatic intensity to their 
productions. An honorable lawyer is 
too prosaic for literary portraiture. The 
lay figure of the dramatist and the 
novelist must be the worst type of the 
profession, and he so readily lends him- 
self to ‘‘treason, stratagems and spoils,” 
that it is not unnatural that the type 
of lawyer most familiar to the popular 
mind is the picturesque villain who 
cunningly thwarts virtue and promotes 
evil. While Shakspere gives no por- 
trait of a lawyer, unless we except the 
fair Portia, who so terribly perverted 
the law of Venice, yet, as previously 
noted, he has made many scornful refer- 
ences to the “law’s delay,’’ and to its 
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technicalities and fictions. Next to 
Shakspere, the average man of our 
race gets his first and strongest impres- 
sions of human nature from Charles 
Dickens. Although Dickens served his 
apprenticeship in the Middle Temple, 
and was himself, for a time, a law- 
yer’s clerk, he had an intense hatred 
of the profession. This was partly due 
to the fact that he saw more of its shady 
side in the criminal courts than of its 
better side, but it is also due to the fact 
that his personal experiences in some 
litigation with some literary pirates, 
who had published imitations of the 
“Christmas Carol” and ‘‘Martin Chuzzle- 
wit,” were so unfortunate that when his 
books were again pirated he wrote to his 
counsel :— 

It is better to suffer a great wrong than 
to have recourse to the much greater wrong, 
the law. I shall not easily forget the ex- 
pense and anxiety and horrible injustice of 
the “Carol” case, wherein, in asserting the 
plainest right on earth, I was really treated 
as if I was the robber instead of the robbed. 

According to Dickens, in ‘Bleak 
House”’ :-— 

The one great principle of the English law 
is to make business for itself. There is no 
other principle distinctly, certainly and con- 
sistently maintained through all its narrow 
turnings. Viewed by this light it becomes 
a coherent scheme, and not the monstrous 
maze the laity are apt to think it. Let them 
but once clearly perceive that its grand prin- 
ciple is to make business for itself at their 
expense, and surely they will cease to 
grumble. 

Bitter satire, and like most satire a 
gross exaggeration ! 

On the other hand, Sir Walter Scott, 
himself a lawyer of experience and no 
mean judge of human nature, puts in 
the mouth of the Antiquary this truer 
estimate of a lawyer:— 

In a profession where unbounded trust is 
necessarily imposed, there is nothing sur- 
Prising that fools should neglect it in their 


stupidity, and tricksters abuse it in their 
knavery. But it is more to the honor of 
those, and I will vouch for many, who unite 
integrity with skill and attention and walk 
honorably upright where there are so many 
pitfalls and stumbling blocks for those of a 
different character. To such men their fellow 
citizens may safely entrust the care of pro- 
tecting their patrimonial rights, and their 
country the more sacred charge of her laws 
and privileges.* 

Without further defending the legal 
profession against the assaults of the 
novelist and the dramatist, let me simply 
say after being at the bar for nearly a 
quarter of a century, and after mingling 
not only with lawyers, but with differ- 
ent classes of men in various parts of 
this country, that in my judgment no 
class of men has any higher sense of 
honor than the legal profession. As a 
profession it has a threefold character 
and purpose. It is primarily a trade, 
in the sense that men pursue it to 
obtain in exchange for the product of 
their brains a pecuniary reward. To 
this extent, it is commercial in the sense 
that all trades are commercial. It is, 
secondly, a profession, in that it occu- 
pies a special field of knowledge for 
which no one is capable who will not 
give the special study of a lifetime to it. 

Brougham once said that a “lawyer 
must know everything about something 
and something about everything.” 

But law is not merely a commercial 
trade or an intellectual profession; it is 
above all a vocation, and, measured by 
its beneficent results, of a very high and 
noble character. While law has its utili- 
tarian and economic side, it has also its 
moral side, as it is for most purposes 
the final conception of society as to 
what is just between man and man. 

One further and most potent reason 
for the unpopularity of the lawyer re- 
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mains to be considered. He is the 
great conservative force in a nation, 
and is constantly called upon to defend 
the individual against the tyranny of 
the majority. He must frequently defy 
and defeat public opinion by protecting 
the individual from its unreasonable 
demands. You may remember the splen- 
did exhibition of professional loyalty 
when Louis XVI was arraigned be- 
fore the National Convention during the 
Reign of Terror, and it was clearly under- 
stood that any advocate who defended 
him would forfeit his own life with that 
of his client. The great advocate, Males- 
herbes, in volunteering his _ services, 
nobly said :— 

I was twice called to the council of the 
King when all the world coveted the honor 
and I owe him the same service now when 
it has become dangerous. 


He gave to his royal client the sacrifice 
of his own life and perished with him on 
the guillotine. 

Erskine sacrificed his social popular- 
ity and political prestige by accepting a 
retainer to defend the then despised 
Tom Paine, while Brougham in the 
teeth of royal displeasure and social 
persecution espoused the cause of the 
defenseless Queen Caroline. One of the 
finest chapters in the history of the 
American bar is the fact that after the 
Boston massacre and amid all the tumult 
which culminated in the Revolution, 
two leaders of the popular party, John 
Adams and Josiah Quincy, offered to 
defend the British soldiers who were 
charged with murder, and it is to the 
greater credit of a Boston jury that it so 
far arose above popular passion that the 
soldiers were acquitted. 

The lawyer must sometimes share 
with his client public odium, and stand 
between a relentless public opinion and 
its victim. In defending the rights of 
the individual, he must often contra- 
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vene the interests of the many. This is 
peculiarly true of our country and of 
the present time, for with popular pas- 
sion lashed into a fury by frenzied 
agitators, and with great constitutional 
limitations standing as the only barriers 
to popular aggression, the lawyer must 
frequently thwart the public will by 
invoking the sacred guarantees of the 
Constitution. In thus appealing from 
“Philip drunk to Philip sober,” the 
lawyer necessarily runs counter to pub- 
lic opinion, which, balked of its prey, 
visits in the blind passion of the hour its 
wrath upon the bar and the judiciary. 
Never in my recollection have more bitter 
and more unwarranted attacks been 
made upon the judiciary of our country 
than in recent years. 

The lawyer, if he respects the exalted 
nature of his profession, will be indiffer- 
ent to the passing passion of the hour. 
He has no more right to betray the 
cause of justice because of the un- 
popularity of his client than the 
judge on the bench has to pronounce 
judgment against him for like reason. 
Mr. Justice Cresswell, when once charg- 
ing a jury, uttered some sentiments 
that caused a wave of applause to 
go through the courtroom. He quickly 
stopped, and sharply and _ sternly, 
said :— 

The administration of justice is in great 


danger when the applause of a court is agree- 
able to a judge’s ear. 


The remark could be applied with 
almost equal force to the lawyer, who, 
if he regards his profession as something 
more than a trade, must not be affected 
by popular passion or personal interest. 
It thus not infrequently happens that 
the duties of a lawyer call for the great- 
est courage and the finest moral hero- 
ism. Lord Mansfield, in pronouncing a 
most unpopular judgment in the face 
of threats not only of royal displeasure 
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and social ostracism, but of assassina- 
tion, well said :— 


I wish popularity, but it is that popularity 
which follows, not that which is run after. 
It is that popularity which sooner or later 
never fails to do justice to the pursuit of 
noble ends by noble means. I will not do 
that which my conscience tells me is wrong 
upon this occasion to gain the huzzas of 
thousands or the daily praise of all the papers 


New York, N.Y. 


which come from the press. I will not avoid 
doing what I think is right though it should 
draw upon me the whole artillery of libels, 
all that falsehood and malice can invent or 
the credulity of a deluded populace can 
swallow. 


Such should be the spirit of every 
lawyer, especially in these days, when 
trial by newspaper has greatly impaired 
trial by the courts of law. 





The Late Judge John Kelvey Richards 


UDGE John Kelvey Richards of the 
United States Circuit Court of Appeals, 
sixth circuit, died of Bright’s disease at his 
home in Cincinnati, O., on Mar. 1. He had 
been ill for several months. 

Justice Richards, who throughout his pub- 
lic career distinguished himself for his keen 
insight into the intricacies of his profession, 
was descended from a long line of Welsh 
Quaker ancestry, established near Valley 
Forge, Pa., in William Penn’s day. Judge 
Richards himself was born at Ironton, Law- 
rence County, Ohio, in 1856, the son of 
Samuel Richards, one of the pioneers of that 
town, and for thirty years secretary and gen- 
eral manager of the Ohio Iron & Coal Com- 
pany and the Iron Railway Company. His 
mother was a descendant of Theodate, daugh- 
ter of Stephen Bachiler, who was a Puritan 
minister. 

He received a collegiate education, and was 
graduated from Swarthmore College in 1875 
and from Harvard in 1877. He studied law 
and was admitted to the bar in 1879. From 
1880 to 1882 he was prosecuting attorney of 
Lawrence County, and from 1885 to 1889 city 
solicitor of Ironton. In 1889 the Republicans 
of the eighth Ohio district nominated him by 
acclamation for Senator. He was elected by 
a handsome majority, and, although a new 


man, at once became a leader of his party in 
the State Senate. 

The Republicans of Ohio nominated him in 
1891 for Attorney-General, and that fall he 
was elected. As Attorney-General of Ohio 
he established the principle that the Legisla- 
ture was empowered by the constitution of 
the state, without amendment, to tax fran- 
chises, privileges, etc., and drafted laws based 
on this theory, through whose agency the 
state debt has been eliminated. 

As Solicitor-General he had entire charge 
of the important cases resulting from the 
Spanish War, particularly those settling the 
status of the United States insular possessions. 
Most of the constitutional questions arising 
under the Dingley law and the war revenue 
act of 1898 came under his jurisdiction. Other 
successful cases of his were the Joint Traffic 
Association and Addyston Pipe litigations. 
He also had charge of the Northern Securities 
case until appointed to the Circuit Court. He 
was noted as a brilliant public speaker. 

He served as Solicitor-General from 1897 
to 1903, when he became judge of the Circuit 
Court of Appeals, succeeding Hon. William 
R. Day, who was appointed to the bench of 
the Supreme Court of the United States, three 
years after Judge Taft gave up his judgeship 
in the same sixth circuit. 
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Articles on Topics of Legal Science 
and Related Subjects 


Aliens (Exclusion). ‘‘Judicial Review of 
Administrative Action in Immigration Pro- 
ceedings.’’ By Thomas Reed Powell. 22 Har- 
vard Law Review 360 (Mar.). 


Treating of the question suggested by the 
possibilities flowing from the decision in In 
the Matter of Hermine Crawford (Oct. 28, 
1908), 40 N. Y. L. J. 419, holding that the 
Commissioner of Immigration may exclude 
aliens afflicted with a loathsome or dangerous 
disease, even though such aliens be domiciled 
in the United States and returning from a 
temporary sojourn abroad. ‘This threatens 
every returning citizen with administrative 
proceedings in which he must establish the 
fact not only of his domicile but of his citizen- 
ship.” 


Aliens (Status). ‘‘Aliens under the Federal 
Laws of the United States.”” By Samuel 
MacClintock. 3 Jllinois Law Rev. 493 (Mar.). 

This paper, dealing with alienage and citi- 
zenship, is the first of a series of four papers. 
The three others will be entitled respectively: 
Federal Legislation—Shipping, Patents, Trade 
Marks, Copyrights. Federal Legislation— 
Public Lands, Real Estate in the Territories. 
Treaty Rights of Resident Aliens. 

The author here gives a lucid exposition of 
the status of aliens; their rights, duties and 
disabilities under the common law and under 
statutes now in force. 


He shows how— 


“in ancient and medieval times an alien 
had little or no protection from the laws of 
the country in which-he sojourned, while in 
modern times mostjstates tend to give him 
full civil rights. In England, the common 
law disability as to holding real estate has 
been swept away, and in most of our states 
the same result has been attained.” .. . 

He also tells ‘“‘how citizenship arose in the 
colonies and how, with the birth of the new 
federal state, there arose a national as well 
as a state citizenship. ... We have seen 


that the citizenship of these two sovereign- 
ties is distinct; that the control of the suffrage 
is left almost entirely to the states and terri- 
tories; and finally, that the states may confer 
state citizenship and political rights upon 
aliens. So may the territories confer, under 
Congressional authority, the latter rights.”’ 


Banking and Currency. ‘‘A Year after the 
Panic of 1907.” By Alexander D. Noyes, 
Quarterly Journal of Economics, v. 23, p. 185 
(Feb.). 

Was the panic of 1907 an economic crisis 
of the first magnitude, asks the author, or 
was it simply and solely a readjustment of 
over-speculation on the stock exchange? He 
answers it by saying that it will be classed in 
future history as a panic of the first magni- 
tude, along with those of 1893, 1873, 1857, 
and 1837. It was marked by the same five 
characteristics—impairment of credit facili- 
ties of banks, hoarding by individuals, short- 
age of currency for ordinary business, shutting 
down of manufactories, and abrupt disap- 
pearance of the buying demand. 

What was the cause of the panic? There 
were three popular theories: that it was 
caused by President Roosevelt’s anti-trust 
activities, that it was due to reckless finance 
in New York, or that it was occasioned by a 
defective currency system. Not one of these 
was the cause, which was, on the contrary, 
“the extravagant over-exploiting of capital 
and credit throughout the industrial world.” 
The author discusses with fullness of detail 
the financial conditions preceding the panic, 
not only in the United States but in other 
countries, and indicates the general ten- 
dencies illustrated by the movement of prices 
and the state of foreign and domestic money 
markets. 


Banking and Currency. ‘‘Government v. 
Bank Issues.’”’ By Prof. J. Laurence Laughlin. 
Scribner’s, v. 45, p. 265 (Mar.). 


Concludes that bank issues are preferable, 
as ‘‘a protection against arbitrary party 
action” and as a democratic measure. 


Banking and Currency. ‘‘Recent and Pro- 
spective State Banking Legislation.” By 
Pierre Jay. Quarterly Journal of Economics, 
v. 23, p. 233 (Feb.). 


“One of the Savings Banks Commissioners 
of Massachusetts says that it is impossible 
to forecast what important amendments to 
the banking laws will be adopted by the 
thirty-nine state legislatures that are to meet 
this year, but the fact that this widespread 
discussion promises to be so general “‘indi- 














a Oe A a 











Review of Legal Articles 


cates a realization that the time has come to 
pring the state banking laws of the country 
up to a higher standard of efficiency.” 

New York, Massachusetts, Rhode Island, 
and Ohio were the states in which important 
banking legislation was enacted in 1908. As 
regards legislation relating to savings banks 
and savings deposits, Massachusetts adopted 
some provisions possibly of greater interest 
than those of the other three states. Savings 
banks were authorized to maintain branch 
offices for the receipt of deposits. An audit- 
ing committee must be appointed each year, 
and savings banks are to be incorporated 
through a board of state officers, so that the 
establishment of new banks may become 
easier than under the old plan of incorpora- 
tion by special charter. 

The investment law has been considerably 
changed in Massachusetts, and the writer 
shows in what respects this state has also 
undertaken to throw additional safeguards 
about savings deposited in trust companies, 
which are now required by law to maintain 
separate departments wherever such deposits 
are received, in order that such departments 
may be covered by the laws regulating sav- 
ings bank investments. This principle has 
already appeared, though less completely 
worked out, in the laws of Michigan, New 
Hampshire and Connecticut. ‘‘It is the logical 
solution for the present lack of savings facili- 
ties outside those states (the New England 
states, New York and New Jersey) where the 
mutual, or non-stock, savings bank system is 
fully developed.” 

So far as legislation regarding trust com- 
panies and state banks is concerned, New 
York passed the most important measures of 
1908, falling into three classes. In the first, 
relating to the operations of the banks, the 
reserve requirement was increased, certain 
state and municipal bonds being’ no longer 
permitted as a form of reserve, and trust 
companies having an active demand business 
being forced to keep a commensurate reserve, 
while those having time deposits, by issuing 
certificates, are not required to keep any 
reserve on such deposits. Restrictions on 
loans are also here described. 

Under the second head, legislation relating 
to duties of directors, a remedy was provided 
in New York for conditions disclosed by the 
panic, with the purpose of checking the prac- 
tice whereby individuals formerly obtained 
control of a chain of banks by using the funds 
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of one bank to purchase the stock of a second, 
the funds of the second to purchase the stock 
of a third, and so on. 

In the third class, legislation relating to 
the authority of the supervisor, the 1908 
law of New York extends the power of the 
superintendent to discontinue unsafe prac- 
tices to all institutions under his supervision. 
He is also authorized to liquidate an institu- 
tion which has been closed as unsound and 
is not in condition to reopen. This follows 
closely the provisions of the national banking 
law; in all other states, closed state banking 
institutions are liquidated by receivers ap- 
pointed by the courts. 

Bill of Rights. “Property.” By O. H. 
Myrick. Lawyer and Banker, v. 1, p. 107 
(Apr.). 

The writer, a member of the Los Angeles 
bar, describes some of the fundamental attri- 
butes of property, which is next in importance 
to life and liberty, and the power of the state 
over it under constitutional guaranties. 


Bill of Rights. 


Codification. 
Laws. 


See Procedure. 
See Illinois, Uniformity of 


Contracts (Agency). ‘‘The Liability of the 
Undisclosed Principal in Contract.” By Wil- 
liam Draper Lewis. 9 Columbia Law Review 
116 (Feb.). 


“To permit the person who has dealt with 
the undisclosed principal’s agent in such a 
way as to raise a contract on which the action 
of assumpsit could be brought, on discove 
of the principal, to elect whether he shall 
regard the contract as with the agent or with 
the principal. instead of being an anomaly 
and contrary to the fundamental common 
law idea of the reason for the obligation of 
the contract, would appear to fit in as per- 
fectly with the fundamental idea lying at the 
foundation of the liability, as the denial of 
such a right to one who has made a formal 
contract under seal with the agent of the 
undisclosed principal, fits in with the funda- 
mental idea lying at the foundation of liability 
on formal contracts.” 


Corporations. ‘‘Corporate Powers.”’ By 
Thomas Thacher. 9 Columbia Law Review 
243 (Mar.). 


The grant of a corporate franchise in and 
of itself creates no power, says this writer, 
but if incorporation induces combination of 
capital and energies, it may in that way 
develop the power which would have been 
capable of asserting itself without such incor- 
poration. 
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Corporations. ‘‘The Capital of a Corpora- 
tion.’’ By George W. Wickersham. 22 Har- 
vard Law Review 319 (Mar.). 


The new Attorney-General of the United 
States, after reviewing leading decisions, thus 
concludes his discussion of the ‘‘marked ten- 
dency”’ to ascribe to the alleged evil of over- 
capitalization ‘‘a great part of the ills which 
are charged to large corporate activities :— 

“From the foregoing it is apparent that 
much confusion of thought as to the capital 
of a corporation has resulted in conflict in 
both legislative and judicial dealings with the 
subject. The real evil is not so much in over- 
capitalization, or in exaggerated valuation of 
property constituting a part of the capital 
stock as it is in the misrepresentation or con- 
cealment of material facts in soliciting finan- 
cial aid for the corporation. If instead of 
creating by strained construction and forced 
analogies ex post facto contracts between sub- 
scribers and the corporation, courts would 
respect the finality of rules laid down by the 
legislature, and deal with cases of fraudulent 
misrepresentation or concealment by the appli- 
cation of well settled principles, and if the 
laws were modified so as to require full, 
frank disclosure of all the facts concernin 
the property serving as a basis for stoc 
issue, and safeguards as to its valuation, and 
some method by which, after due opportunit 
had been given for full investigation, suc 
determination should be final, the so-called 
evils of over-capitalization would largely dis- 
appear.” 


Corporations. ‘‘The Juristic Person—III.” 
By George F. Deiser. 57 Univ. of Pa. Law 
Review 300 (Feb.). 


The rights of stockholders individually are 
of two kinds, rights of participation and 
rights of prohibition. Not only has the stock- 
holder a claim to his proportionate share of 
the profits of the corporation, but he can 
prevent corporate encroachment on his private 
rights, through any acts that might change 
the nature of corporate life, and can insist 
on not being discriminated against in favor 
of other stockholders. Parallel with his rights 
are the corresponding duties. 

Individuals of a corporation, like the indi- 
viduals of the nation, are not recognizable 
against the background of a composite organ- 
ism. The wrong that the law may seek to 
remedy is a corporate wrong, and in the case 
of corporations whose operations are con- 
ducted upon an enormous scale the court 
has no way of dealing with stockholders. 
They are citizens not of one country but 
possibly of all the known countries of the 
globe. The law professes to regard the cor- 
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poration as a fictitious person and proceeds 
to fine it and to convict it of misdemeanors, 
but the fiction is unequal to the demands 
made upon it. The law must deal with a 
corporation as a right and duty bearing unit. 
It must exact duties corresponding to the 
rights granted. The duties must include 
responsibility for all acts, civil and criminal, 


Corporations. ‘‘The Open Corporation.” 
By Frank Trumbull, E. H. Gary, James 
McKeen, and T. P. Shonts. World’s Work, 
v. 17, p. 11386 (Mar.). 


Corporations. See Monopolies. 


Election Laws (New York). ‘Direct Nomi- 
nations.’’ Editorial on the issue now raised 
in New York and the issue that has been 
elsewhere fought out, and the distinction 
between them. Outlook, v. 91, p. 426 (Feb. 
27). 


Employers’ Liability. ‘‘The Labor Law asa 
Basis for Suit.” By Raymond D. Thurber. 
16 Bench & Bar 56 (Feb.). 


The first of a series of papers dealing with 
chapter 415 of the Laws of 1897 of New York, 
asamended. Of its 191 sections, 7, 18, 20,70, 
and 81 have chiefly been utilized as a basis 
for recovery by injured employees. The first 
two, 7 and 18, relating to Excessive Labor 
and Safe Scaffolds, are here discussed. 


Government (Judicial Organization). ‘‘The 
French Judicial System.’’ By J. G. Rosen- 
garten. 57 Univ.of Pa. Law Review 279 (Feb.). 


An outline of a recent book on this subject 
by M. Henri Chardon. The judicial system 
of France is to a foreigner somewhat con- 
fusing, because of the perplexing division 
between courts of civil, commercial, and 
administrative jurisdiction. Suits in which 


- the rights of citizens in their relations with 


the national administration are involved may 
be adjusted by the municipal councils on 
appeal from Judges of the Peace, unless car- 
ried to the Council of State, which the author 
describes as ‘‘the keystone of the arch of the 
administrative organization of France.” 
There are three judicial organizations in 
France, with their corresponding procedures, 
administrative, civil, and commercial. The 
machinery of the administrative division has 
just been referred to. Civil litigation is regu- 
lated by the Civil Code. There are 359 Civil 


Courts, which have appellate jurisdiction, 
reviewing cases coming to them directly from 
the Judges of the Peace, or from the Councils 
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of Experts, which are courts of conciliation 
for labor disputes. The Civil Courts also 
have original jurisdiction of crimes. 

The commercial branch of the judicial 
system is regulated by the Commercial Code, 
and the commercial courts decide questions 
arising between merchants, with right of 
appeal to a higher tribunal. 

In criminal actions the Judges of the Peace 
and the Correctional Courts have jurisdiction, 
and there are Courts of Assise also, in which 
members of the press are tried. 

Above the Civil and Commercial Courts 
there are twenty-seven Courts of Appeal, 
and above all the other tribunals stands the 
Court of Cassation, consisting of a criminal 
branch, a civil branch, and the Chamber of 
Requests, the function of which is to deter- 
mine whether or not appeals to this Court 
shall be allowed. 

There are 2863 Judges of the Peace in 
France, deciding as many as 325,000 suits 
annually. Their decisions are final in matters 
involving less than $60 in value, except that 
in certain personal disputes there is an appeal 
to the Council of Experts. 

Each of the Civil Courts consists of a pre- 
siding judge and two associates. In Paris, 
where there are eleven such courts, the pre- 
siding judge is paid $4000, the associates 
$1600. 

Illinois (Proposed Legislation). ‘‘A Legis- 
lative Programme for Law Reform.”’ By 
Nathan William MacChesney. 3 Illinois Law 
Review 512 (Mar.). 

This article reviews a number of bills which 
have received the official sanction of the 
leading bar associations in the state of IIli- 
nois. These bills include one adopting the 
uniform sales act endorsed by the Commis- 
sioners on Uniform State Laws, which the 
author speaks of as having been adopted in 
six states, a bill to remedy the rule recognized 
by the Supreme Court whereby the attesta- 
tion by the husband or wife of a legatee 
tenders a will invalid while the attestation of 
legatee himself merely avoids the legacy, and 
a remedy for several antiquated and incon- 
venient rules of property developed under a 
bygone system surviving in this state which 
have long since been abandoned elsewhere, 
including (a) The construction of “dying 
without issue,” (b) the rule in Shelley’s case, 
and (c) destructibility of contingent re- 
mainders. 

The foregoing three bills are favored by 
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the Illinois Commission on Uniform State 
Laws. 

Other bills are those endorsed by the IIli- 
nois State Bar Association Committee on 
Law Reform, extending the present jury 
system in Cook County throughout the state; 
enacting the American Bar Association code 
oath of admission to the bar into statute law, 
and proposing some beneficial changes in the 
formal and administrative law of the state. 

The article also sketches some reforms which 
have received the support of the Chicago Bar 
Association, including a certiorari bill reliev- 
ing the burden upon the Supreme Court,— 

“designed to embody in practical legisla- 
tion the principle that courts of appellate 
jurisdiction—the Appellate Courts and the 
Supreme Courts themselves—should have the 
right to use their discretion as to what cases 
should go from the Appellate Courts to the 
Supreme Court for review. The judgment 
of the Appellate Court would be made final 
in all cases excepting where the Appellate 
Court allows an a upon a certificate of 
importance or the Supreme Court on a writ 
of certiorari issued, if at all, upon an ex parte 
petition by the ‘np J desiring the cause re- 
viewed requires the record to stand for review. 
This is essentially the method adopted by the 
federal courts with reference to the appeals 
from the United States Circuit Court of 
Appeals to the Supreme Court of the United 
States, and it has there given great satisfac- 
tion.” 

This bill has been introduced in the Senate. 

As to matters which will be taken up by 
the Illinois legislature independently, the most 
important is a comprehensive bill defining 
the procedure of the courts of the state for 
the purpose of bringing about a speedy and 
satisfactory disposition of business in those 
courts. Mr. MacChesney considers this bill 
to need redrafting on the lines suggested by 
Prof. Pound, who criticised it for going into 
minute detail instead of dealing with the sub- 
jects broadly, leaving details to be settled by 
rules of court (3 Illinois Law Review 365). 
The author quotes with approval President 
Taft’s remark, expressed in 18 Yale Law 
Journal 28, that the codes of procedure are 
generally much too elaborate, and the late 
James C. Carter’s contention that the expe- 
rience of Massachusetts and New York proved 
by contrast the advantage of retaining the 
old system of pleading and practice. 


International Law. See Newfoundland 
Fisheries. 


Labor Unions. See Legislative Procedure. 
Law Reform. See Illinois. 
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Legal Education. ‘Jurisprudence and Legal 
Education.” By W. Jethro Brown. 9 Colum- 
bia Law Review 238 (Mar.). 


The author confesses that jurisprudence, 
as taught in English law schools, has not 
commanded the respect to which it would 
otherwise have been entitled, because of the 
absence of any clear conception of the pur- 
poses which the study would serve, the undue 
importance which has been attached to the 
theory of legal classification, an excessive 
regard for legal technique, and the unfavor- 
able influences of Continental theories of 
natural law. 

Austin’s ‘‘Jurisprudence’’ has been respon- 
sible for these defects to a greater extent than 
any other single work, but it should neverthe- 
less be read by law students, and other books 
of the greatest value to the student are 
Iherings’s ‘‘Der Zweck im Recht’’ and Pro- 
fessor Dicey’s ‘‘Law and Opinion in England.” 


Legislative Procedure (Agreements against 
Public Policy). ‘‘Trade Unions and Parliamen- 
tary Representation.”” By Arthur Henderson, 
M.P., and J. Ramsay MacDonald, M.P. 
Contemporary Review, v. 95, p. 173 (Feb.). 


Discussing the question raised by the deci- 
sion of the Court of Appeal in Osborne v. The 
Amalgamated Society of Railway Servants, 
wherein it was held that no trade union may 
make it obligatory upon its members to sub- 
scribe to funds administered for the purpose 
of securing Parliamentary representation, on 
the ground that an agreement whereby any 
person may bind himself to vote in a certain 
manner ‘‘to be decided by considerations other 
than his own conscientious judgment at the 
time’”’ is against public policy. An appeal 
from this decision was taken to the House of 
Lords. 


Legislative Procedure (Canada). ‘What 
are the Functions of a Provincial Legisla- 
ture?—The Distinction between Public and 
Private Purposes.”” By W. E. O’Brien. 45 
Canada Law Journal 137 (Mar. 1). 


Mines. ‘Lode Locations: A Specific Ques- 
tion of Extralateral Rights and a General 
Theory of Intralimital Rights.”” (Continued 
from 22 Harv. L. Rev. 288). By Henry New- 
ton Arnold, 22 Harvard Law Rev. 339 (Mar.). 


“‘All courts,’’ says the author, ‘‘even those 
which deny the common-law right rule, are 
agreed that there is a presumption of owner- 
ship in the owner of a surface to all ore under- 
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lying such surface,’ but this presumption is 
based upon ‘another presumption, one of 
fact,—namely, that all ore underlying the 
surface is presumed to apex within the loca. 


tion.”” It therefore devolves on a claimant 
to prove that the ore does not apex within 
the location. 2: 33.4 goy : 


“Further than this all the courts are not 
agreed. The great majority of cases wherein 
the common-law right is recognized at all, 
however, are to the effect that, the ore having 
been proved not to apex within the over- 
lying location, the burden of evidence does 
not thereupon shift back to the owner of the 
overlying surface, it devolving upon him to 
— that the ore does not belong to another, 

ut remains with the claimant under an 
alleged apex right, it being necessary for h.m 
affirmatively to prove further that he him- 
self owns the ore, or at least that some one 
other than the owner of the overlying surface 
owns it.” 


Monopolies (Sherman Act). ‘‘Is a Large 
Corporation an Illegal Combination or Mon- 
opoly under the Sherman Anti-Trust Act?” 
By Prof. George F. Canfield. 9 Columbia Law 
Review 95 (Feb.). 

“‘We must not permit our passions and our 
indignation over evils, some real, some imagi- 
nary or largely exaggerated, to tempt us to 
the violation of the fundamental rights of 
property. . . The builders of our national 
prosperity and investors, great and small 
ad a right to rely oY the Knight case 
[U. S.v. E.C. Knight Co. (1895) 156 U. S. 1] 
and the reassuring words of Mr. Justice Brewer 
in the Northern Securities case... . That 
this assault upon vested interests should be 
made by the federal government; whose func- 
tion is yi peters | to protect the rights of all 
citizens, is specially deplorable. . . .” 

The reader will find this article an interest- 
ing discussion of the principles enunciated 
by the United States Supreme Court in recent 
cases dealing with the Sherman Act and 
restraints of trade. 


Newfoundland Fisheries. ‘‘The Preroga- 
tive Right of Revoking Treaty Privileges to 
Alien-Subjects.” By Justice Hodgins. 29 
Canadian Law Times 105 (Feb.). 


The reader will find in this article a vigor- 
ous argument on the British side of the New- 
foundland fisheries controversy. Referring to 
Mr. Root’s claim that American fishermen are 
by treaty exempted from the operation of 
local fishery laws applying to the coast-waters 
of Canada and Newfoundland, the author 
observes that Mr. Root— 


appears to be unacquainted with the doc- 
trines of British law which govern a'l parts 
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It is a doctrine of that law,— 


the Empire. 
eed manyivenrs ago by the Judicial Com- 


mittee of the Pri Council, and in later 
ears by the imperial Parliament,—that under 
the British system of constitutional govern- 
ment a treaty between Great Britain and a 
foreign power which provides for the cession, 
or exclusion, of British territory from the 
British sovereignty, jurisdiction, and laws. . . 
can only become legally operative therein in 
the time of peace after being specially con- 
firmed by an Act of the imperial or colonial 
Parliament having legislative authority in the 
matter.” 


Partnership (Real Property). ‘‘Partner- 
ship Realty.” By Prof. Francis M. Burdick. 
9 Columbia Law Review 197 (Mar.). 


The results of this study are thus recapitu- 
lated by the author:— 


“It is apparent from the foregoing study of 
authorities that the doctrines in this country 
relating to partnership real estate are most 
confused and unsatisfactory. To repeat 
Judge Story’s words, already quoted, they are 
‘open to many distressing doubts.’ How are 
these doubts to be dispelled and this con- 
fusion to be cleared up? The answer, we 
submit, is very —. Treat a partnership 
as a legal entity, at least so far as firm title is 
concerned; and give full effect to the prin- 
ciple that a partner is not a co-owner of firm 
property, but that his interest in it is only a 
tight to his proportion of the cash assets of 
the firm after its debts are paid.” 


Patent Law. ‘‘Suggestions for Amend- 
ments to Our Patent Law.” By Isaac L. Rice. 
Forum, v. 41, p. 189. (Mar.). 


Favors an amendatory law providing for a 
federal court with exclusive original and 
appellate jurisdiction throughout the United 
States in patent cases, and also for a number 


of changes and additions to the present patent 


laws. 


Problems of the Law. ‘‘Conservatism and 
Progressiveness in Law.”’ By Justice Francis 
W. Swayze. 32 New Jersey Law Journal 35 
(Feb.). 

Justice Swayze’s speech delivered February 
5 at the annual dinner of the Hudson County 
Bar Association in New York. The general 
constitutional principles of freedom of con- 
tract and inviolability of private property 
are of little help in solving such questions as 
these: How far may working men go in com- 
bining for their own advancement or protec- 
tion? What contracts are opposed to public 
policy? Are the rates that public service com- 
Panies are compelled by law to charge im- 
Posed as an incident of fair and reasonable 
tegulation or do they amount to confiscation 
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and spoliation? ‘‘Our constitutional principles 
are a beacon-light by which we may steer, 
but they do not themselves guide the vessel,’’ 
for these great questions must in the end be 
solved by the courts of justice. 


Procedure (Actions against Government). 
“Origin and Development of Legal Recourse 
Against the Government in the United States.”’ 
By Charles Chauncey Binney. 57 Univ. of Pa. 
Law Review 372 (Mar.). 


The writer, formerly Assistant Attorney of 
the Department of Justice of the United 
States, pleads for the entire elimination of 
political party considerations from the pro- 
fessional staff of the Department of Justice, 
in order that those representing the interests 
of the nation in the Court of Claims may 
stand before their country upon the same 
nonpartisan level with the men of other 
learned professions. 

Legislation governing civil litigation against 
the government, and procedure in accordance 
therewith, are described, and information is 
also given with regard to separate states 
which have followed the example of the nation 
in providing for the adjudication of private 
claims. 

Procedure (British Empire). ‘‘The Judicial 
Committee of the Privy Council.’’ By Wal- 
lace Nesbitt, K. C. 45 Canada Law Journal 
102 (Feb. 15). 

Mr. Nesbitt’s paper was one of the best 
read before the New York State Bar Asso- 
ciation at its annual meeting in January. 

Procedure (Jury Trial). ‘Jury Trial in 
Original Proceedings for Mandamus in the 
Supreme Court.’’ By Professor Henry Scho- 


. field. 3 Illinois Law Review 479 (Mar.). 


“In The People ex rel. Scott Bibb v. The 
Mayor and Common Council of Alton, 233 Il. 
542, Cartwright, J., writing the opinion and 
Scott, J., a dissenting opinion concurred in by 
Farmer, J., it is decided that a party to an 
original proceeding for mandamus in the 
Supreme Court has no constitutional right to 
have an issue of fact tried by a jury; that the 
mode of trying an issue of fact in such case 
rests in the discretion of the Supreme 
Coust..... 

“Perhaps it would have been wiser, if the 
Legislature that passed the Mandamus Act 
of June 1, 1827, had not taken the mode of 
trial by jury from the Act of 9 Anne, c. 20, 
or had confined that mode of trial to issues 
of fact in original proceedings for mandamus 
in Circuit urts, and had enabled the 


Supreme Court to use its discretion as to the 
mode of determining issues of fact in original 
proceedings for mandamus, but the plain, 
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stubborn facts are, that not only that Legis- 
lature of 1827, but subsequent Legislatures 
as well in 1833, 1845, and 1874, did take the 
mode of trial by jury from the Act of 9 Anne, 
c. 20; and did apply that mode of trial to the 
Supreme Court as well as to Circuit Courts; 
and that the bee ratified and approved 
the work in and by the jury provisions of the 
Constitution of 1848 and 1870, and thus 
placed the work beyond the reach of the 
improving hand of the Legislature, or of the 
Supreme Court.” .. . 

Procedure (Virginia). ‘‘What Judgment 
Should Be Entered by the Appellate Court 
when it Overrules a Demurrer to a Plea?” 
By C. B. Garnett. 14 Virginia Law Register 
836 (Mar.). 


Discusses a point of Virginia procedure. 


Procedure. See Illinois. 


Public Finance. ‘‘The Financial System of 
the Medizval Papacy in the Light of Recent 
Literature.” By W. E. Lunt. Quarterly 
Journal of Economics, v. 23, p. 251 (Feb.). 


With the prefatory observation that papal 
finance is deserving of attention, because the 
papacy not only organized one of the earliest 
and best of the medieval financial systems, 
but by means of its operations influenced 
profoundly the general economic develop- 
ment of Europe, the author reviews the litera- 
ture bearing on the subject and then proceeds 
to describe the administration created for 
the management of papal finance and to 
classify the various revenues of the Holy See. 
It is a historical article of scholarly value. 


Public Lands. ‘Northern Pacific Lands.” 
By D. S. Luckett. Lawyer and Banker, v. 1, 
p. 91 (Apr.). 

The author, after reviewing many authori- 
ties, concludes that the joint resolution of 
Congress in 1870 permitting the mortgage of 
the Northern Pacific Railroad Company’s 
property and stipulating that lands remain- 
ing unsold and not disposed of after five 
years should be subject to preemption and 
settlement on payment of not more than 
$2.50 per acre, gives settlers on these lands 
between Portland, Ore., and Tacoma, Wash., 
a right of purchase at this price, and that the 
law constitutes the Land Department of the 
United States the selling agent of the railroad 
company for this purpose. 

Real Property (Foreshore Rights). ‘‘Ripa- 
rian Rights: A Perversion of Stare Decisis.’ 
By Frederic R. Coudert. 9 Columbia Law Re- 
view 217 (Mar.). 
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Discussing the theory that the jus privatum 
in the foreshore was owned by the Crown, a 
doctrine which was invented by one Thomas 
Digges, an ingenious Crown lawyer in the 
reign of Elizabeth, and was sanctioned by 
the Ship Money judges in the reign of Charles 
I, when what the writer calls the Stuart doc. 
trine of purpresture was put forward, accord. 
ing to which any obstruction of the foreshore 
was an erection or enclosure on the King's 
soil and summarily abateable as such. 

Mr. Coudert considers that a_ perverted 
respect for precedent has been responsible 
for the extent to which this doctrine has been 
adopted in America. Our courts have pro- 
ceeded upon the theory that it is part of the 
common law heritage of the United States, 
in spite of the fact that at the time of the 
birth of the American nation the ingenious 
purpresture doctrine had by no means be- 
come a settled part of the common law. 

In Town of Brookhaven v. Smith (1907) 188 
N. Y. 74, this view that the jus privatum 
theory is part of our jurisprudence, as belong- 
ing to the common law, was repudiated, that 
case having asserted the principle that the 
United States adopted only such portions of 
the common law as were applicable to our 
circumstances, and consequently never took 
over a theory so utterly inapplicable to the 
situation of the colonists as this one of a 
royal prerogative to the ownership of the 
foreshore. 

Thus, says the author, was decided a ques- 

tion which though apparently simple had for 
years been in dispute. The unsettled condi- 
tion of the law had led to bitter controversies, 
yet not until March, 1907, did the New York 
Court of Appeals definitely establish as a 
rule of property this proposition, and even 
then only by a vote of four against three 
judges, namely, that the— 
“riparian owner whose land is bounded by 
navigable waters has the right of access thereto 
from the front of his lot, and such right in- 
cludes the construction of a pier on the land 
under water, beyond high-water mark, for 
his own use or for the use of the public, sub* 
ject to such general rules and regulations as 
Congress or the state legislature may pre 
scribe for the protection of the rights of the 
public.” 

{In deciding Bardes et al. v. Herman in 
February of this year (see p. 188 of this issue 
of the Green Bag), the New York Supreme 
Court has emphasized anew the principle set 
forth in Town of Brookhaven v. Smith.—E4.] 


Real Property. See Illinois. 
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Scientific Methods. ‘On the Concept of 
Social Value.” By Joseph Schumpeter. 
Quarterly Journal of Economics, v. 23, p. 213 
(Feb.). 

Only individuals can experience wants, and 
the concept of social value which has been 
introduced by some leaders of economic 
thought and has quickly met with general 
approval, being found in nearly every text- 
book, may for some purposes be useful, by 
way of a scientific fiction, in the study of a 
non-communistic society. ‘‘In this case, how- 
ever, the theory of social value cannot be 
accepted as a fully satisfactory statement of 
facts.” The author is concerned simply with 
defining methods of scientific investigation, 
and showing the meaning and réle of the 
concept which he discusses. 


Status. See Aliens. 


Taxation (Income Tax). ‘‘The Present 
Period of Income Tax Activity in the Ameri- 
can States.’ By Delos O. Kinsman. Quarterly 
Journal of Economics, v. 23, p. 296 (Feb.). 

Since 1895, sixteen states and three terri- 
tories have paid some attention to the income 
tax, through either constitutional amend- 
ment, legislative enactment, or commission 
reports. Bills have been introduced in sev- 
eral states and laws passed in South Carolina 
and Oklahoma. The current movement in 
favor of income taxes, says the author, “‘is 
not due to the success of the tax in any state, 
but rather to the spirit of reform now sweep- 
ing the country. . . . The people have turned 
to an income tax because they believe in the 
theory that individuals should contribute to 
the support of the government according to 
ability, and that income is the most just 
measure of that ability. ... Whether this 
demand, urgently expressed in so many of 
the states, be wise or not, it must be reckoned 
with.” 

Taylor’s Science of Jurisprudence. An edi- 
torial in the March Illinois Law Review, of 
which Professor Roscoe Pound is editor, 
shows by numerous parallels the extent to 
which Dr. Hannis Taylor is indebted to Hol- 
land’s “Elements of Jurisprudence” and to 
Howe’s “Studies in the Civil Law’ for the 
readable exposition of the views of the Eng- 
lish analytical jurists in the second part of 
his “Science of Jurisprudence.” 3 Illinois Law 
Review 525. Applying the rule that when 
another person’s property has been converted 
into a new form, the original owner is only to 
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be regarded as the present owner if it can be 
re-converted, the Illinois Law Review is 
plainly of the opinion that Dr. Taylor’s dis- 
cussion of fundamental principles which be- 
long to the prolegomena of jurisprudence can 
be re-converted into its original materials, 
one of the chief of which was Holland’s ‘‘Ele- 
ments of Jurisprudence.’”’ Another of the 
materials of which Dr. Taylor’s text. is com- 
posed is Dicey’s ‘‘Law of the Constitution.” 
Moreover— 


“Since the foregoing was written, the 
Juridical Review for January, 1909, has come 
to hand. It contains a paper by Professor 
Goudy of Oxford from which one learns that 
another portion of Dr. Taylor’s book, dealing 
with the external history of Roman law, is 
made up of a mosaic from Muirhead’s ‘His- 
torical Introduction to the Private Law of 
Rome’ and Ledlie’s translation of Sohm’s 
‘Institutes of Roman Law,’ and that Bryce’s 
‘Studies in History and Jurisprudence’ have 
likewise been utilized in the same way. It 
would be interesting to examine other por- 
tions of the book to see who are the owners 
of its original materials.” 


[See Green Bag, Feb., ’09, p. 75.] 


Torts (Legal Cause). ‘‘Some Suggestions 
Concerning Legal Cause at Common Law— 
II.” (With supplementary note, ‘‘What is 
Legal Negligence?’’ See infra.) By Joseph 
W. Bingham. 9 Columbia Law Rev. 136 (Feb.). 


From a penetrative analysis of cases, the 
author concludes that 


“conduct may be wrongful in more than one 
aspect and as regards the right of more than 
one person. In a determination of responsi- 
bility for consequences to plaintiff, the abs- 
tract fact that the causal act or omission of 
defendant was a‘legal’ wrong to a third per- 
son is never of any weight;*but that it was 
wrongful to a certain person in a particular 
aspect may be of very great importance.” 


Moreover, the act or omission of which 
complaint is made may be made ‘“‘legally”’ 
negligent by legislation imposing specified 
duties, though it might not have been negli- 
gence in the absence of such legislation. 


“In all cases within either branch of our 
— is involved this common question: 

ere the chances of occurrence of the conse- 
quences which constituted plaintiff’s harm 
within any of the dangers that provoked 
legal condemnation of defendant’s conduct? 
If they were, he is ‘legally blamable’ for the 
harm; if they were not, he is not responsible 
for it.” 


Torts (Negligence). ‘‘What is Legal Negli- 


gence?” (Supplementary Note.) By Joseph 
W. Bingham. 9 Columbia Law Review 154 
(Feb.). 
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“The problem ‘Negligence or no_negli- 
gence?’ in a particular case may involve 
merely a determination of the concrete ‘due 
care’ and a simple comparison with an ascer- 
tained set of facts. In this case the question 
is mainly one ‘of law.’ Or it may involve 
only an ascertainment of what occurred and 
a comparison with the concrete ‘due care’ 
already determined for such circumstances. 
In this case the question is one ‘of fact.’ Or 
it may include a determination of both the 
concrete ‘due care’ and the concrete occur- 
rences. In this case the question is one of 
‘mixed law and fact.’ ”’ 

Uniformity of Laws. ‘‘Uniformity of State 
Legislation.” By J. D. Falconbridge. 29 
Canadian Law Times 130 (Feb.). 


An outline of what has been done in the 
United States through the admirable work 
of the Commissioners on Uniform State Laws, 
presented as an obvious introduction to a 
discussion of what might be done under the 
“somewhat similar although less complicated 
conditions prevailing in Canada.” 


Uniformity of Laws. See Illinois. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Banking and Currency. ‘Wall Street and 
the Banks.”” By Herbert N. Casson. Hamp- 
ton’s, v. 22, p. 311 (Mar.). 


Treating of abuses that have sprung up in 
the world of ‘high finance’ and Wall street’s 
need of cleaning out the men who profit by 
fake loans, fake sales of stock, fake ledger 
entries, fake reports, issues of watered stock, 
etc., in the interest of a sound banking system 
properly unified and organized. 


Biography (British Cabinet). ‘‘His Maj- 
esty’s Ministers.’’ By Auditor Tantum. Fort- 
nightly Review, v. 85, p. 215 (Feb.). 


“The Ministry’s weakness in the House of 
Lords is so marked that the strength, not 
alone of numbers but of intellect, on the 
other side seems almost brutal in comparison. 
Of course the Lord Chancellor is an excep- 
tion. Lord Loreburn is an imposing figure 
in the Upper Chamber, though even yet he 
has not learned the ‘nice conduct’ of a full- 
bottomed wig. His tact is tfect. His 
speeches, on the rare occasions when he makes 
a party speech, are admirable.” 


Biography (Cleveland). ‘‘The Return to the 
White House and the Second Cabinet.” By 
George F. Parker. McClure’s, v. 32, p. 457 
(Mar.). 


This article, the second of a series, describes 
the campaign of 1892 with dramatic vivid- 


The Green Bag 


ness and pictures interesting personalities of 
the cabinet. 


Biography (Cromwell). ‘‘William Nelson 
Cromwell, the ‘Wall Street Surgeon.’” Sy 
for an intimate sketch of his career and per. 
sonality, Current Literature, v. 46, p. 263 (Mar), 


Biography (Erskine). ‘‘Lord Erskine.” By 


Henry Flanders. 57 Univ. of Pa. Law Re. | 


view 353 (Mar.). 


Among the greatest of all of England's 
lawyers, says the author, was Lord Eldon, 
but Lord Erskine, though not in the highest 
sense a profound lawyer, was probably the 
greatest forensic advocate that has ever ap. 
peared at the English bar. The story of 
Erskine’s becoming connected with Baillie’s 
case against Lord Sandwich is told. Erskine, 
when his colleagues, men of eminence at the 
bar, had consumed a day in court, arose 
insignificant and unlooked for the next morn. 
ing to reply to the Solicitor-General. The 
effect of his speech was ‘‘most extraordinary. 


It has rarely been equaled in the annals of the | 


bar, whether of ancient or modern times. . .. 
“Erskine rose on the morning of that event- 
ful day with his sky overcast, and while 
speaking felt, as he has told us, his children 
plucking at his gown and crying, ‘Now is the 
time, father, to get us bread,’ and before the 
sun went down he had won not only bread, 
but fame and fortune as well. The attorneys 
gathered about him and literally thrust briefs 
and retainers into his hands. e now entered 
upon a career unique and unsurpassed in the 
history of the British bar, both for the number 
of cases he tried and the amount of fees he 
received. In the twenty-seven years of his 
poe. before he became Lord Chancellor, 
e never missed a day in court, and the total 
of his fees during that period was £150,000.” 


Biography (Harriman). ‘Building Up a 
Great Railway System.’’ By Frank H. Spear- 
man. Outlook, v. 91, p. 435 (Feb. 27). 


A readable account of E. H. Harriman's 
remarkable achievement in building up the 
Union Pacific Railroad system, and the genius 
for railway operation revealed by his under- 
takings. 


Biography (Hayes). ‘‘Rutherford B. Hayes 
in the White House.’’ By Margarita Spalding 
Gerry. Century, v. 77, p. 643 (Mar.). 


Biography (Knox). ‘Secretary Knox, the 
Head of President Taft’s Cabinet.” By Wil 
liam S. Bridgman. Munsey’s, v. 40, p. 756 
(Mar.). 


Biography (La Follette). ‘La Follette, 
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Political Evangelist.” By O. K. Davis. 
Hampton's, v. 22, p. 381 (Mar.). 

A description of personal traits and of 
noteworthy incidents in his public career. 
“Frederick W. 
Hampton's, 


Biography (Lehmann). 
Lehmann.”’ See ‘‘Personalities,’’ 
v. 22, p. 403 (Mar.). 


Biography (Lincoln). ‘‘Lincoln as a Labor 
Leader.” By Lyman Abbott. Outlook, v. 91, 
p. 499 (Feb. 27). 


Biography (Lincoln’s Cabinet). ‘‘The Diary 
of Gideon Welles, II.”” Atlantic Monthly, v. 103, 
p. 361 (Mar.). 


This instalment describes without reserve 
the debates of Lincoln’s cabinet over the 
Emancipation Proclamation and the intrigues 
of Cabinet members :— 


“Stanton is no favorite of mine. He has 
energy and application, is industrious and 
driving, but devises nothing, shuns responsi- 
bility, and I doubt his sincerity always. He 
wants no general to overtop him, is jealous of 
others in any position who have influence and 
popular regard, but he has cunning and skill, 
dissembles his feeling, and to a certain extent 
is brusque, over-valiant in words. Blair says 
he is a double-dealer.”’ 


Biography (McKinley). ‘‘Some Recollec- 
tions of President McKinley and the Cuban 
Intervention.”” By Dr. Henry S. Pritchett. 
189 North American Review 397 (Mar.). 


Biography (Miscellaneous). ‘‘Reminiscences 
of Some of the Dead of the Bench and Bar of 
Richmond.” By Judge George L. Christian. 
14 Virginia Law Register 817 (Mar.). 


Biography (Miscellaneous). ‘‘The Bench 
and Bar of West Virginia; Sketch of the Life 
of Judge Thomas Clairborne Green.” By A. 
W. MacDonald. Bar (Morgantown, West Va.,) 
v. 16, p. 8 (Mar.). 


Biography (Platt). ‘‘Senator Platt’s Remin- 
iscences of Famous Political Events.” Cos- 
mopolitan, v. 46, p. 512 (Apr.). 

Throwing light on his alliance with Conk- 
ling, his fight for the gold standard plank in 
the St. Louis convention in 1896, and his 
nomination of Theodore Roosevelt for the 
Vice-Presidency. 


Biography (Roosevelt). A Review of Presi- 
dent Roosevelt’s Administration. I, The 
Administration’s Human and Social Condi- 
tions, by Francis E. Leupp, Commissioner of 
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Indian affairs; II, International Relations, by 
James Brown Scott, Solicitor for the Depart- 
ment of State; III, Economic and Industrial 
Influences, by James R. Garfield, Secretary 
of the Interior; IV, Its Influence on Patriot- 
ism and Public Service, by Lyman Abbott. 
Outlook, v. 91, p. 298 (Feb. 6), p. 350 (Feb. 
13), p. 389 (Feb. 20), and p. 430 (Feb. 27). 


These valuable articles review intelligently 
the more important phases of President 
Roosevelt’s administration and sum up the 
more noteworthy results which it has accom- 
plished. 


Biography (Roosevelt). ‘President Roose- 
velt.”” By Harry Thurston Peck. Bookman, 
v. 29, p. 25 (Mar.). 


Lightly reviewing Mr. Roosevelt’s adminis- 
tration, his personal traits, his achievements. 


Biography (Roosevelt). ‘‘T. R.’”’ By Edwin 
Lefévre. American Magazine, v. 57, p. 484 
(Mar.). 


An imaginary conversation about Roose- 
velt, in which a railroad magnate, a great 
nerve specialist, and a famous novelist give 
their ideas of the man. 


Biography (Roosevelt). ‘“‘The Epoch of 
Roosevelt.”” By Judson C. Welliver. Ameri- 
can Review of Reviews, v. 39, p. 339 (Mar.). 


The things that Mr. Roosevelt has accom- 
plished during his administration, and the 
many things that he has begun and left for 
others to carry forward who come after him, 
are here summarized. 


Biography (Taft). ‘“‘An Impression of Mr. 
Taft.” By Mrs. Campbell Dauncey. Cornhill, 
v. 26, p. 351 (Mar.). 

‘‘When I had seen and had heard him I 
understood what I had been told, that his 
influence over men was largely personal, the 
sheer attraction of such a character for the 
mass of mankind, for Mr. Taft is a born 
leader of men, even of that very difficult 
nation to whom their own wise Emerson said, 
long ago, ‘Humanity loves a lord.’ ”’ 


Biography (Taft). ‘‘Taft.’”’ By George 
Fitch. American Magazine, v. 57, p. 519 (Mar.). 

The serious effort of a humorist to supply 
details concerning the history, character, 
habits, dimensions, disposition, beliefs and 
relatives of the President. 

Biography (Taft.) ‘“Taft as Administrator.” 


By James A. LeRoy. Century, v. 77, p. 691 
(Mar ). 
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Biography (Taft). ‘“‘The Incoming of Taft’s 
Administration.”” By Henry Litchfield West. 
Forum, v. 41, p. 199 (Mar.). 


Biography (Taft). ‘Turning Points in Mr. 
Taft's Career: I, He declines to be considered 
for the Presidency of Yale; II, He accepts the 
appointirer:t on the Philippines Commission.” 
Century, v. 77, p. 685 (Mar.). 


Biography (Vanderbilt). “‘Commodore 
Vanderbilt and the Hand-made Gentleman.” 
By Irving Bacheller. American Magazine, v. 
57, p. 46 (Mar.). 

An extract from the unpublished manu- 
script of Mr. Bacheller’s new novel, relating 
a true story of Mr. Vanderbilt’s first planning 
to combine the railroads forming the New 
York Central system. 

Biography (Wright). ‘‘Daniel Thew Wright, 
Associate Justice of the Supreme Court of the 
District of Columbia.’’ See ‘‘Personalities,”’ 
Hampton's, v. 22, p. 408 (Mar.). 


Canada. ‘The Place of the Bar in the 
Public Life of the Dominion.” By A. B. 


Morine, K.C. 29 Canadian Law Times 152 
(Feb.). 
China. ‘‘The Empress Dowager of China 


and her Court.”” By Isaac Taylor Headland. 
Cosmopolitan, v. 46, p. 483 (Apr.). 


Church and State. ‘“‘The Church and the 
Republic.” By Cardinal Gibbons. North 
American Review, v. 189, p. 321 (Mar.). 

“While the union [between church and 
state] is ideally best, history assuredly does 
not prove that it is always practically best. 
There is a union that is inimical to the inter- 
ests of religion, and consequently to the state; 
and there is a separation that is inimical to 
the interests of religion, and consequently to 
the state; and there is a separation that is 
for the best interests of both. In our country 
separation is a necessity, and it is a separation 
that works best for the interests of religion, 
as Mr. Taft recently stated, as well as for the 
good of the state.” 


Conservation of Resources. ‘‘The New 
Union among the States.”” By W. J. McGee. 
American Review of Reviews, v. 39, p. 317 
(Mar.). 


The Secretary of the United States Inland 
Waterways Commission describes the recent 
movement to conserve the natural resources 
of the country, and to make a stronger nation 
“fon the broader basis of all the sources of 
prosperity to which states and citizens owe 
their homes and hopes.” 


Cost of Living. ‘‘The British Board of 
Trade’s Investigation into Cost of Living.” 
By Wesley C. Mitchell. Quarterly Journal of 
Economics, v. 23, p. 345 (Feb.). 


A short summary of the findings of the 
British Board of Trade with reference to 
cost of living of the working classes in prin. 
cipal towns of United Kingdom and of the 
German Empire. 


Cost of Living. ‘‘Where Every Penny 
Counts.” By Ida|M. Tarbell. American Maga- 
zine, v. 57, p. 437 (Mar.). 


Sets forth clearly the meaning of present 
prices of trust-made and tariff protected 
articles of common consumption, and the 
difficulties faced by the seven millions of 
American families supported on wages of 
$500 a year or less. 


Cotton Industry. ‘‘The Remedy.” By 
Daniel J. Sully. Cosmopolitan, v. 46, p. 546 
(Apr.). 

A subsidized merchant marine and a gov- 
ernment subsidy on cotton, says the writer, 
would advance the cotton industry and make 
financial panics impossible. 


Democracy. ‘‘The Old Order Changeth— 
III, Certain Definite Tendencies.’’ By Wil- 
liam Allen White. American Magazine, v. 
57, p. 506 (Mar.). 

Tendencies of the newer democracy are 
indicated, such as those of government con- 
trol of corporations and railroad rate regu- 
lation, and reforms of the past few years, 
including new laws resulting from the tem- 
perance movement, are indicated. 


Democratic Party. ‘‘The Future of the 
Democratic Party.” By William Jennings 
Bryan. Munsey’s, v. 40, p. 752 (Mar.). 


No one need think that the Democratic 
party is dead, for ‘“‘it is the reform party of 
the country, and it not only stands for re- 
forms, but is strong enough to give to the 
reformer a reasonable prospect of seeing his 


hopes realized.”’ 


Disarmament. ‘‘The Delusion of Militar- 
ism.” By Charles Edward Jefferson. Atlantic 
Monthly, v. 103, p. 379 (Mar.). 

An eloquent article, setting forth the author's 
diagnosis of militarism and his discovery in it 
of proofs of a morbid insanity. 


“The Two-Power Stand- 
Contem- 


Disarmament. 
ard.” By Prof. H. Stanley Jevons. 
porary Review, v. 95, p. 129 (Feb.). 








Review of Miscellaneous Articles 


Urging Great Britain’s need of departing 
from the harmful policy of supporting a navy 
equal to the combined fleets of Germany and 
the United States. 


Foreign Relations. ‘‘An After-Glance at 
the Visit of the American Fleet to Australia.” 
By Rt. Hon. George Houston Reid. 189 
North American Review 404 (Mar.). 


Foreign Relations. ‘“‘An American Concert 
of the Powers.’’ By Professor Theodore S. 
Woolsey. Scribner's, v. 45, p. 364 (Mar.). 

Reviewing the facts of Mr. Root’s missions 
in Mexico and South America, the author 
asks, “Is it too much to say that a Concert of 
Powers in America is actually in process of 
formation; that its influence in keeping the 
peace has already been exercised, and that 
the machinery for its working already exists?” 


Foreign Relations. ‘‘Should the Govern- 
ment Ownits Embassies?’’ By Horace Porter. 
Century, v. 77, p. 782 (Mar.). 


Germany. 
Anglo-American. 
view 360 (Mar.). 

“The trend of the German mind is unques- 
tionably in the direction of giving the people 
an increasingly effective control over national 
and Imperial policy, and of modifying the 
present system of one-man power, if not b 
direct enactment, then by one of those tacit 
compromises and informal understandings 
that regulate the workings of British Consti- 
tutionalism. Some day the issue between 
Crown and People will be definitely joined. 
So far it has been merely broached. But 
that it should be raised at all is, perhaps, the 
most interesting fact about Comune in 
transition.” 


India. ‘‘The Reform Proposals: A Sympo- 


sium.” Indian Review (Madras), v. 10, p. 3 
(Jan.). 


The second instalment of a collection of 
opinions with regard to the reforms promul- 
gated by Lord Morley, Minister for India. 
A typical view is that of Hon. Ambica Charan 
Muzumdar, who thinks that if the monu- 
mental scheme of the Marquess of Ripon 
inaugurated in 1882 had been steadily worked 
out, the present situation might never have 
disgraced the Indian public and blotted the 
Indian administration. ‘‘I am free to admit 
that the scheme is on the whole a satisfactory 
measure of reform. ... The monumental 
scheme of Lord Ripon which Lord Morley 
has resuscitated after a quarter of a century’s 
neglect and disparagement affords a striking 


“Germany in Transition.” By 
189 North American Re- 
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illustration of the fact that ‘rich gifts often 
wax poor when givers prove unkind.’ ”’ 


India. ‘‘The Tangle in India.” By Sir 
Charles Crosthwaite, K.C. S.I. Blackwood’s, 
v. 185, p. 286 (Feb.). 


Ireland. ‘‘The New Ireland—X.” By 
Sydney Brooks. 189 North American Review 
416 (Mar.). 


Journalism. ‘‘WhyI Believe in the Kind of 
American Journalism for which The Outlook 
Stands.”” By Theodore Roosevelt. Outlook, 
v. 91, p. 510 (Mar. 6). 


In the first of his editorials for The Outlook, 
Mr. Roosevelt answers the question in his 
title as follows :— 

“During the last few years it has become 
lamentably evident that certain daily news- 
papers, certain periodicals, are owned or con- 
trolled by men of vast wealth who have 
gained their wealth in evil fashion, who desire 
to stifle or twist the honest expression of 
public opinion, and who find an instrument 
fit for their purpose in the guided and pur- 
chased mendacity of those who edit and 
write for such papers and periodicals. This 
style of sordid evil does not even constitute 
a temptation to The Outlook; no influence of 
any kind could make the men who control 
The Outlook so much as consider the question 
of abandonment of duty; and they hold as 
their first duty inflexible adherence to the 
elementary virtues of entire truth, entire 
courage, entire honesty.” 


Judges. ‘‘A Judicial Experience.”” By Theo- 
dore Roosevelt. Outlook, v. 91, p. 563 (Mar. 
13). 

Describing how, during his second term 
in the New York Assembly, Mr. Roosevelt 
assisted in the passage of a law prohibiting 
the manufacture of cigars in tenement-houses, 
a law which was soon declared unconstitu- 
tional by the highest state court, which in- 
voked a technical construction of the Con- 
stitution to invalidate a law demanded in the 
interest of public morals and public weal. 

‘From that day to this I have felt an ever- 
growing conviction of the need of having on 
the bench men who, in addition to being 
learned in the law and upright, shall possess 
a broad understanding of and sympathy with 
their countrymen as a whole, so that the 
questions of humanity and of social justice 
shall not be considered by them as wholly 
inferior to the defense of vested rights or the 
upholding of liberty of contract. A_hair- 
splitting refinement in decisions may result 
in as much damage to the community as if 
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the judge were actually corrupt. Freedom 
of contract should be permitted only so far 
as is compatible with the best interests of 
the community; and when vested rights be- 
come intrenched wrongs, they should be 
overturned.” 


Labor Laws (Women). ‘The Woman's 
Invasion; V, Humanizing Industry.”” By Wil- 
liam Hard; Rheta Childe Door, collaborator. 
Everybody's, v. 20, p. 372 (Mar.). 


Gives vital facts regarding hygienic condi- 
tions of women’s employments, and the opera- 
tion of eight-hour laws and of legislative regu- 
lation in general. 


Labor Problems. ‘‘The Industrial Dilemma 
—II, The Railroads and Education.” By 
James O. Fagan. Atlantic Monthly, v. 103, 
p. 326 (Mar.). 


Mr. Fagan, the “‘Author-Switchman,”’ with 
striking candor pays his respects to labor 
unions :— 

“At a station on a certain railroad, the 
change of men was supposed to take place 
at 11 p. m., but on account of the train ser- 
vice the relief man was always five minutes 
late. The man he relieved objected to this, 
and insisted upon leaving the office at 11 
p.m. The matter was taken up by the union, 
and considerable feeling was manifested on 
both sides. Finally, the business was taken 
to the manager of the road for settlement. 
But neither conciliation nor arbitration had 
any effect whatever, and so at last, in despair, 
the manager changed the schedule of the 
train. 

“‘How does a settlement of this kind suit 
the traveling public?’’ 


Liquor Problem. ‘Prohibition and Public 
Morals.” By Rev. Henry Colman, D. D. 189 
North American Review 410 (Mar.). 


“The courts of every grade have repeatedly 
affirmed the rightness of prohibition. In the 


case of Crowley v. Christiansen (137 U. S. 86; 

11 Sup. Ct. 13), the United States Supreme 

Court, through Justice Field, said: .. . 
““*There is no inherent right in a citizen to 
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sell intoxicating liquors by retail. 


It is nota 
privilege of the citizen of the state or of a 
citizen of the United States.’ ‘ 

“In the case of Stone v. Mississippi (101 
U. S. 816), the same court said, ‘No legisla. 


ture can bargain away the public health or 
the public morals. The ple themselves 
cannot do it, much less their servants.’ This 
pronouncement of the Supreme Court fully 
warrants the decision of Judge Artman, of 
Indiana, that no legislative enactment can 
legalize the sale of intoxicating beverages. 
As sure as Christianity continues its triumphs, 
so sure will Judge Artman’s decision become 
the law of the land.” 

Night Riders. ‘‘Night Riding in the Black 
Patch.”” By Eugene P. Lyle, Jr. Hampton's, 
v. 22, p. 339 (Mar.). 


One of a series of articles on the Night 
Riders. Gives a graphic portrayal of condi- 
tions in Clarksville, Tenn., and of the raids 
on independent tobacco growers in certain 
sections of the Black Patch. 


Oxford. ‘Oxford, Past and Present.’ By 
the Warden of Wadham College. Blackwood's, 
v. 185, p. 181 (Feb.). 


Practice. ‘Organization of a Legal Busi- 
ness—XVII, The Office Staff.” By R. V. 
Harris. 29 Canadian Law Times 146 (Feb.). 


Stock Market. ‘The Stock Yards of New 
York: A Study of the Process of Making 
‘Killings’ in Wall Street.” By John Parr. 
Everybody's, v. 20, p. 291 (Mar.). 

Descriptive of notable stock manipulators 
and stock manipulations, illustrated with 
amusing newspaper cartoons. 


Tariff. ‘‘Tariff Revision and the Nation's 
Necessities.”” By Senator Thomas H. Carter. 
North American Review, v. 189, p. 337 (Mar.). 


Vagrancy. ‘‘Colonizing the Tramp.” By 
Gustavus Myers. American Review of Re- 
views, v. 39, p. 311 (Mar.). 


The author says that the experiment of 
establishing tramp colonies is well worth the 
trial, if only for the reason that it is an im- 
portant attempt at the practical solution of 
a tragic problem. He describes the tramp 
colony at Witzwyl, Switzerland. 


$ 
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A VALUABLE WORK ON DEFAMATION 


A Code of the Law of Actionable Defamation; 
with a Continuous Commentory and Appendices. 
By George Spencer Bower, K.C. Sweet & Max- 
well, Ltd., London. Pp. 1, 259, and appendices 
and index 348. (30s.) 


F the National Commissioners on Uni- 
form State Laws ever turn their atten- 
tion to the task of drafting a standard libel 
law, they will find Mr. Bower’s Code of the 
Law of Actionable Defamation an admirable 
foundation upon which to build. If Mr. 
Bower’s work must not be judged by the 
rigid tests which are applied to documents 
which are the outcome of years of consulta- 
tion by bodies of experts, and have received 
that seal of government sanction which im- 
plies infallibility, it would bear such tests 
uncommonly well. In his clear, concise, and 
logical statement of the law of England, Mr. 
Bower has not only accomplished, after a 
vast amount of labor, all that could reason- 
ably be expected of a preliminary draft, 
but a great deal more. His orderly arrange- 
ment of principles which are in the main those 
of our own jurisprudence commends his code 
to Americans not only because of its scien- 
tific merit, but because of the serviceableness 
of the plan adopted. His code could there- 
fore be profitably studied by all who desire 
progress in legislation, such as would come 
with the general adoption of a uniform 
statute defining with scientific accuracy the 
chief features of a subject of great public 
concern. 

Precision of language means precision of 
thought, and the logical merit and conse- 
quent practical usefulness of this treatise is 
largely secured by the accuracy of its termi- 
nology. The author consistently employs the 
terms libel and slander to denote the two dis- 
tinct kinds of defamation, written and spoken, 
or to be more accurate, the two kinds of 
defamatory matter one of which expresses 
and records, the other simply expresses with- 
out recording, a defamatory meaning. He is 
also careful to follow the weight of excellent 
authority (see p. 358) in abandoning the term 
privilege in favor of the more intelligible and 
correct one immunity. In using malice in its 
common, rather than in its technical sense, 
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in exchanging the term slander of title for the 
expressions quast-defamation and disparage- 
ment of property, in discountenancing the ob- 
jectionable phrase verbal defamation in the 
sense of oral defamation, he acts in obedience 
to the purpose of more clearly defining ideas 
and securing that lucidity which any one 
must admit is one of the first essentials of any 
code. 

In other respects, also, the author has recog- 
nized the essentials of a code. Such a docu- 
ment should embody established principles 
rather than the unsettled portion of the law. 
It should present the permanent and fixed 
portion of the law. It should not be encum- 
bered with minute details, or particular illus- 
trations, or provisions relating to ephemeral 
and shifting conditions, but should incorporate 
the great, leading, universal rules about which 
courts and commentators may build up the 
fabric of a system constantly undergoing 
change in smaller particulars without any 
weakening in the central structure. The 
greater part of Mr. Bower’s work is based on 
case law, and this is well, for statute law 
would be of little service in the drafting of a 
code, unless it were itself the outcome of 
those same processes of assimilation and 
organization which are involved in the 
preparation of a document calling for such 
wisdom and skill in its preparation. Because 
it is founded on the common law, this code 
has a special interest for American lawyers, 
as a statement, not only of rights under the 
British Constitution, but of the sacred rights 
of freedom of speech and of the press under 
our own Constitution. 

Running parallel with the code is a com- 
mentary in small type, reviewing with ex- 
haustive learning and with wonderful care 
the sources of the code rules. There are 
twenty-one appendices on topics connected 
with the main title. In one of them the 
author compares the civil law of defamation 
with the criminal law of the same subject, 
having adopted the plan of confining his 
main inquiry to the former branch of the 
topic. In another, he pays his respects to 
the Scots law of defamation, which he else- 
where speaks of as excelling in masculine 
good sense and fairness the jurisprudence of 
every other country in this department, be- 
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cause of the variety of its illustrations and the 
richness of its subordinate propositions. 

It has been objected by one reviewer 
(25 Law Quarterly Review 102, Jan. ’09) that 
the author’s definition of defamation is too 
broad: ‘‘Defamatory matter is matter which 
bears a meaning, in relation to an existing 
person, such that the natural tendency thereof 
is to injure that person’s reputation, or to 
diminish the willingness of others to associate 
with him.’’ This last phrase was added to 
include publications defamatory in law, such 
as imputations of insanity or infectious 
disease, and the reviewer to whom we have 
referred maintains that the definition is too 
broad, as it would bring the cases of Ratcliffe 
v. Evans (1892; 2 Q. B. 524), and even 
Lumley v. Gye (1853; 3 Ellis & Blackburn 216), 
within the scope of the law of defamation. 
A complete statement of the author’s code 
definition of defamation, however, would 
occupy considerable space, as he gradually 
unfolds it in successive sections. For ex- 
ample, injury to a person’s reputation means 
diminution of ‘“‘the esteem in which he is 
held, or the goodwill entertained towards him, 
or the confidence reposed in him by other 
persons, whether in respect of his personal 
character, his private or domestic life, his 
public, social, professional, or business quali- 
fications, qualities, competence, dealings, con- 
duct, or status, or his financial credit.”” But 
further on the code carefully defines several 
“rules of evidence and construction” to be 
used in determining whether defamatory 
matter relates to a particular person, or to a 
person at all, and one of these rules is: ‘‘Matter 
which appears on the face thereof to be mere 
disparagement of property, and not to relate, 
or not necessarily to relate, to a person at all, 
may nevertheless be proved, by evidence of 
extrinsic circumstances, to have borne a 
meaning which, by reasonable implication 
from such circumstances, was injurious to the 
reputation of the person possessed of, or 
entitled to, or dealing in such property, and 
in that event, such matter is deemed in law 
to have been published, and to be defama- 
tory, of such person.”” The facts of the case 
of Ratcliffe v. Evans, in which the defendant 
published a statement to the effect that the 
business of the plaintiff had been discon- 
tinued, and the plaintiff suffered much loss, 
were not such as to bring that case clearly 
within the purview of the law of defamation, 
unless the statement published could have 


been proved injurious to the reputation of 
the person suing, in respect of his business 
qualifications or status, rather than simply 
injurious to his business and amounting to 
what Mr. Bower calls ‘‘quasi-defamation”’ or 
“disparagement of property,’’ or what Sir 
Frederick Pollock has suggested in his work 
on ‘‘Torts’’ it might be well to call ‘‘disturb- 
ance of a man in his calling.” As for Lumley 
v. Gye, the act of the defendant in that case 
in merely inducing the third party to break 
her contract with the plaintiff for a three 
months engagement as a singer, would surely 
not come within the definition of defamation 
given by Mr. Bower. We cannot see, there- 
fore, how his definition is too broad, merely 
because he has been compelled to make it 
broad enough to include statements defama- 
tory in law only. And a careful reading will 
show, we think, that he consistently draws 
the line between defamation in law and 
quasi-defamation, not simply by adhering to 
the accredited distinction between an ordinary 
action for slander and a special action on the 
case for slander, but by differentiating, as 
above intimated, between injury to a person 
and injury to his property or employment 
not affecting his personal reputation. A dis- 
tinction truly exists between injuries in 
personam and in rem arising from defamatory 
statements, and the question may be raised 
whether Mr. Bower might not, for the pur- 
pose of lucidity, have adopted this termi- 
nology to advantage. Statements that a 
carpenter is a bungler, and that he is ill and 
unable to work, may alike injure him materi- 
ally with respect to his employment, but the 
former imports a distinctly personal wrong 
as well as disparagement of his calling. As 
for those common law forms of actions on the 
case for slander which will not lie without 
proof of actual damage, we may observe 
that those usually treated as a part of the 
law of defamation deal with wrongs which 
are to be classified as in personam, while such 
actions as that of a special action on the 
case for slander, or the old action for ‘‘slander 
of title,’ deal rather with wrongs in rem. 

We would suggest that in any revision of 
this work the subject of negligence be glanced 
at in article 32 in considering fair comment. 
When, for example, a person claiming the 
privilege, or better, the “‘immunity,’’ of fair 
comment proves that the facts on which he 
relied were true to the best of his knowledge 
and belief, though subsequently shown to be 
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false, and that he exercised due care in ascer- 
taining the accuracy of the information upon 
which he relied, is he entitled to the immunity 
without proving the facts? Again, in such a 
case as this, is it wholly immaterial whether 
his inferences were rational or irrational, or 
will not the honest intentions of a public- 
spirited man, on the contrary, go further 
toward justifying sound than unsound in- 
ferences? To such considerations as these 
some attention, at least, would have to be 
paid ina work on the law of defamation as it 
exists in the United States, owing to the 
view which has obtained a foothold in a 
minority of our state courts, according to 
which a defendant who honestly believes in 
the truth of the facts upon which he bases 
his statements regarding a political candi- 
date, is entitled to the immunity of fair 
comment if the publication is made in good 
faith for the purpose of enabling voters to 
cast their votes more intelligently, even 
though the facts are untrue. (Coleman v. 
MacLellan (Kansas, 1908) 98 Pac. Rep. 281; 
see for this and other similar cases 7 Michigan 
Law Review 352, Feb. ’09.) 

In one of his appendices, discussing news- 
paper privilege, the author expresses a view 
from which we dissent when he decries the 
notion of newspapers bearing the burden of 
any public duty. The newspaper proprietor, 
he says, ‘‘works for gain, and nothing else; he 
trades in news, sometimes in calumny: he is 
a self-constituted, not an official, censor of 
men and affairs.’”” This may fail to recognize 
the moral significance of the great influence of 
newspapers over the minds of men, the un- 
paralleled character of the commodity in 
which they traffic, their powerful action upon 
the opinions, prejudices, and passions of their 
readers. The influence of a newspaper, as 
an institution, is far greater, in the case of a 
newspaper of good reputation, than the com- 
bined influence of its editorial staff and 
contributors, as individuals. Hence a news- 
paper should be deemed to bear a greater 
obligation to the public than an individual 
or body of individuals, to exert its influence 
on the side of the law and public morals. 
There is this general duty of newspapers, 
of such a nature as to render their function 
semi-official in morals if not in law. But 
such a general duty may also sometimes be 
supplemented by a special duty, as for ex- 
ample where one newspaper practically 
monopolizes its field, and dissatisfied readers 


of Books 


181 


and contributors cannot have recourse to its 
competitors if it shows itself negligent or 
indifferent in discharging its duties. 

The work is a model in arrangement. 
There are an excellent synoptical table of 
contents and a full index, as well as a table 
of cases exhibiting extended research. 

It is impossible, in concluding this review, 
to repress our admiration of the splendid 
literary and scholarly temper of this book, its 
noticeable charm of style, the fine flavor of 
the erudite historical portions, and the apt 
allusions to masterpieces of great literature. 


MINOR ON REAL PROPERTY 


The Law of Real Property (Based on Minor’s 
Institutes). By Raleigh Colston Minor, M.A., 
B.L., Professor of Law in the University of Vir- 
ginia. Anderson Bros., Univ. of Va. 2 v., pp. 
1602, and table of cases and index 233. ($11.50.) 

ROFESSOR Raleigh C. Minor, of the 
University of Virginia, has issued in his 
two volumes on ‘‘The Law of Real Property”’ 
a common law treatise of much value. Pro- 
fessor Minor, as he explains in his preface, 
was led to prepare this work by a desire to 
prolong the usefulness of that portion of 
Minor’s Institutes which deals with the law 
of real property. His first thought was to 
issue the second volume of his father’s work 
in a fifth edition, but on subsequent reflection 
he decided to prepare a treatise over his own 
name, in which the substance, and indeed 
the very language of the Institutes, might 
be retained by citing the pages from which 
the extracts were taken, and in which he 
could incorporate his own material at pleas- 
ure in order to bring the volume fully up to 
date. 

The carrying out of this scheme has led to 
the production of a well arranged exposition 
of the common law doctrines of real property, 
in the language chiefly of Minor’s Institutes, 
but with interpolated extracts from standard 
text-writers, and with valuable supplementary 
matter from the pen of the author and com- 
piler. Considerable attention is given to Vir- 
ginia law, but not so much as to mar the 
symmetry of the work, or to detract from its 
value to the profession in general as an expo- 
sition of a branch of American jurisprudence. 

Minor’s Institutes, the work of the scholarly 
Professor John B. Minor, a great law teacher, 
has been so long published as not to need 
comment at the hands of the reviewer. It 
soon became recognized as one of the leading 
text-books on this subject, its historical por- 
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tions being particularly clear and informing. 
The present work of the son must stand or 
fall by the value of that of the father. Of 
its historical merits we are not prepared to 
offer any critical estimate, but as a state- 
ment of one of the most difficult branches of 
the law the present book is to be compared 
in lucidity and attractiveness of presentation 
with Blackstone and Kent, and the reputa- 
tion of the author is such as to lead one to 
expect of him more than ordinary accuracy 
and learning. 

The first volume covers the general topics 
and subdivisions of tenures and estates, and 
the second volume treats of the modes of 
acquiring title, both by descent and by pur- 
chase. The division of the text into short 
sections with headings in prominent type 
makes the work convenient for reference. 
The citations are sufficiently full to indicate 
the extensive adoption by various states of 
the common law principles elucidated. The 
typography of the volumes is excellent. 


HANDBOOK OF THE NEW YORK 
PUBLIC UTILITIES LAW 


The Control of Public Utilities. In the form of 
an Annotation of the Public Service Commissions 
Law of the State of New York, and Covering all 
Important American Cases, together with the text 
of the Federal Interstate Commerce Act and the 
Rapid Transit Act of New York. By William M. 
Ivins and Herbert Delavan Mason. Baker, Voorhis 
& Co., New York. Pp. Ixvii-+669--appendices 
and index 481. ($7.) 

HIS work is a handbook of the New York 
public utilities law in the form of 
compendious yet concise annotations appended 
to the text of the several sections of the 
statute. The wording of the law is printed 
in black type, each one of forty-one headings 
being followed by a collection of extracts 
from leading decisions. The extracts fre- 
quently occupy a number of pages before the 
next section of the law is reached. The 
cases on unjust preference, for example, fill 
sixty pages. 

As the authors say in their preface, the 
book gives ‘‘an elaborate digest of the entire 
jurisprudence of the subject.’”” A remark- 
able quantity of material has been brought 
together to show just what rules have been 
laid down, not only in the United States, 
but in widely diverging state jurisdictions, 
for the purpose of bringing public service 
activities under government regulation. Hence 
the volume, though intended for aspecial pur- 
pose, is of more than local utility. It can 
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serve as a valuable aid in the preparation of 
legislation in other states along similar lines, 
It also assembles a profusion of citations such 
as must surely prove serviceable in settling 
questions of the interpretation of similar 
statutes now in force in any part of the 
country. 

The object having been confined to a pres- 
entation of the New York law, the authors 
have pursued a course resulting in the pro- 
duction of an extended brief in support of the 
constitutionality of that law, rather than a 
scientific discussion. Had the New York 
law been poorly drafted, their work would be 
of doubtful value, but under the circum- 
stances it has all the merit of the statute and 
more besides. 

The negative faults of the New York law, 
if faults they may be called—its failure to 
define with care some of the leading rules 
referring to government regulation and its 
mingling of substantive and adjective pro- 
visions side by side—do not impair the value 
of the work of the annotators, and if an effort 
is ever made by any state legislature to draft 
a model statute providing for the regulation 
of public utilities, the materials collected by 
Messrs. Ivins and Mason will be ready at 
hand for carrying out that undertaking. This 
is a practical working volume, well arranged 
and well indexed. 

The preface to the book makes a bold 
onslaught upon the laissez faire theory, though 
federal regulation of public franchises is more 
readily reconcilable with that theory than 
Mr. Ivins supposes, and indulges in rather 
extravagant views regarding the already ac- 
complished amendment of the Constitution 
by judicial decision and the catastrophe sure 
to come upon the country if the political state 
in America is not made to conform to the 
economic state—Mr. Ivins’ theory being that 
a conflict between the two is always precipi- 
tated when the political constitution is not 
to be reconciled with the economic constitu- 
tion. This preface is to be deemed, with 
due respect to its author, a somewhat over- 
zealous piece of advocacy. The notion that 
the economic state molds the political state 
is confusing, as the economic state in large 
measure is the political state, the economic 
institutions associated with the production 
and distribution of wealth sharing, with legal 
institutions, the character common to both 
impressed upon them by the instincts and 
habits of a given society. Mr. Ivins’ funda- 

























mental contention, however, of the necessity 
of the government’s undertaking the regula- 
tion of public service corporations, in the 
interest of the public welfare, and of the con- 
stitutionality of such a policy, is unimpeach- 
able, and this contention of his preface derives 
added authority from the pertinent quota- 
tions from the first message of Governor 
Hughes, to whom the volume is dedicated. 


HUBBELL’S LEGAL DIRECTORY 


Hubbell’s Legal Directory for Lawyers and Busi- 
ness Men. 39t ear, 1909. Hubbell Publishin 
Co., New York. p. 1428-+4-400. ($5.35 delivered. 

HE thirty-ninth annual volume of Hub- 
bell’s Legal Directory for the year 1909 
is a valuable handbook for the use of the 
profession, furnishing as it does a reliable list, 
revised for this year, of attorneys throughout 
the United States and Canada, and much 
useful information with regard to court cal- 
endars and the laws of the various states. 
To the carefully prepared summaries of state 
laws, the work of leading members of the 
profession, it owes much of its usefulness. 
The excellence of its typography is guaranteed 
by the imprint of the Riverside Press of 
Cambridge, Mass. 

There are synopses of the statutes of all 
the states covering important topics with 
considerable fulness of detail, yet without 
extreme length, and giving instructions for 
taking depositions, the execution and acknowl- 
edgement of deeds, wills, etc. The synopsis 
of the laws of New York prepared by Rounds 
& Schurman of the New York Bar, occupies 
thirty-five pages of small type. There are 
also compilations of the laws of British Colum- 
bia, Manitoba, New Brunswick, Newfound- 
land, Nova Scotia, Ontario and Quebec. 
There is likewise one of the laws of Mexico. 
The laws of the United States concerning 
jurisdiction and practice in federal courts 
receive attention in thirty-two pages, and the 
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patent laws of the United States have fifteen 
pages devoted to them. These synopses of 
laws are all attractively and conveniently 
arranged in compact typography, and the 
book would be valuable with no other fea- 
ture. 

For practical use, however, the calendars 
setting forth the times for holding state and 
United States courts for the year 1909 will 
be found serviceable, together with the list 
of prominent banks and bankers throughout 
the country, and the list of United States 
consuls. 

The directory proper gives a list of highly 
recommended attorneys or law firms in each 
of more than four thousand cities and towns 
throughout the United States and Canada. 
There are also lists of attorneys in foreign 
countries. 

An appendix contains about four hundred 
pages of professional cards of lawyers in all 
parts of the United States, arranged by their 
states. This volume is to be commended 
most highly as a standard directory of the 
legal profession in America. 


BOOKS RECEIVED 


Receipt of the following books, which will 
be reviewed later, is acknowledged :— 


New York State Library Yearbook of Legisla- 
tion, 1907. Edited by Poodosichs D. Bramhall, 
Legislative Reference Librarian. University of the 
State of New York, Albany. Pp. 599-+index. ($1.) 

The Government of European Cities. By Wil- 
liam Bennett Munro, Ph. D., LL.B., Assistant 
Professor of Government in Harvard University. 
Macmillan Company, New York. Pp. 409, includ- 
ing index. ($2.50 net.) 

Cardinal Rules of Legal Interpretation. Collected 
and arranged by Edward Beal, B. A. 2d edition. 
Stevens and Sons, Ltd., London; Canada Law 
Book Company, Ltd., Toronto. jPp. Ixxx+620+ 
appendix and index 54. ($5.50.) 

A Digest of the Law of England with Reference 
to the Conflict of Laws. y Professor A. V. 
Dicey, K.C., Hon. D.C.L. 2d edition. Cromarty 
Law Book Co., 1112 Chestnut street, Philadelphia. 
Pp. xcii+714+-appendix and index 169. ($8.) 





N addressing the Court it is to be expected that counsel will use choice and 


accurate language. 


or resort to oratorical shifts and devices. 


This does not mean‘that he should adopt a flowery style 


The more simple the language, if only 


it be correct and entirely free from that abomination slang, the better and more 
effective will be the address.—Mr. Justice Anglin, in the Canadian Law Times. 








Notes of Cases’ 


Admiralty. General Average—S pontaneous 
Combustion of Cargo. N. Y. 


In an admiralty case coming before it 
recently, the United States District Court for 
the Southern District of New York, in the 
absence of a decision in this country contrary 
thereto, followed the authority of a House 
of Lords case, Greenshields v. Stephens (Appel- 
late Cases, 1908, p. 431, 10 Mar. Law Cases, 
N. S., 597, aff’d by the House of Lords, L. R., 
App. Cases, 1908, p. 431), in which it was 
held that the owner of a cargo which is lost 
by becoming ignited by spontaneous com- 
bustion, being sacrificed in order to save the 
vessel, is entitled to a general average con- 
tributionfromtheshipowner. Atlantic Mutual 
Insurance Co. v. Schooner Wm. J. Quillan 
(Jan. 1909). 


Agency. Husband and Wife—Signature to 
a Check— Evidence. Kas. 


Where the issue is whether a husband was 
the agent of his wife, with authority to sign 
her name to a check upon her bank account, 
it is held, in Hawkins v. Windhorse (Kas.), 
96 Pac. 48, 17 L.R.A. (N.S.) 219, that evi- 
dence that he frequently signed checks on 
her account, with her knowledge and consent, 
Ss competent. 


Arrests. Executive Warrant—Constitu- 
tional Law— Non-Liability of Official Issuing 
Process. U.S. 

While a county of Colorado was in a state 
of insurrection the president of the Western 
Federation of Miners was arrested on an 
executive warrant as a precautionary meas- 
ure and confined two and one-half months. 
Alleging that his imprisonment was without 
probable cause, plaintiff maintained that if 
the action were unconstitutional, the gov- 
ernor of the state was not protected from 
personal liability. In Moyer v. Peabody, 29 
Sup. Ct. Rep. 235, the United States Supreme 
Court held that public danger warrants the 
substitution of executive for judicial process, 





*Copies of the pamphlet Reporters containing 
full reports of any of these decisions which are 
cited in the National Reporter System may be 
secured from the West Publishing Company, St. 
Paul, Minnesota, at 25 cents each. In ordering, 


the title of the desired case should be given as well 
as the citation of volume and page of the Reporter 
in which it is printed. 


and that so long as such arrests are made in 
good faith and in the honest belief that they 
are necessary to impede insurrection, the 
governor is the final judge and cannot be 
subjected to an action on the ground that he 
had not reasonable ground for his belief. 


Automobiles. Not Free of Duty— House. 
hold Effects. U.S. 


The United States Circuit Court of Appeals 
for the second circuit handed down a decision 
in U.S. v. W. R. Grace & Co. which has since 
been made the basis of a ruling of the Treas- 
ury Department. Judge Ward, in deciding 
the case, held that an automobile was not 
exempt from tariff duty as a household effect 
within the meaning of paragraph 504 of the 
tariff act of 1897, as Congress had “‘intended 
to do away with the exemption of household 
effects generally and restrict it to such as 
should be like books, libraries, or household 
furniture.” 


Bankruptcy. Contempt of Court—Bank- 
rupt’s Plea of Insanity. U.S. 


In the District Court of the United States 
for the Southern District of New York, pro- 
ceedings were brought under order to show 
why one Jacob Cashman, a bankrupt, should 
not be punished for contempt of court for 
denying his ability to give information re- 
garding the value of his estate at the pro- 
ceedings before the commissioner. It was 
held, per Hough, D. J., that a plea in con- 
fession and avoidance taking the form of an 
allegation of insanity imposes the burden of 
proof on the defendant to prove his insanity, 
and that if he cannot prove it he may be ad- 
judged guilty upon the facts of the record. 
In the matter of Jacob Cashman (Jan. 1909). 


Contempt. Unintentional Misstatement of 
Law— Newspaper Editorials. R. I. 


An editorial misstatement of the law as 
stated in a court’s written opinion on a matter 
of wide application and importance is held, 
in re Providence Journal Co. (R. I.), 68 Atl. 
428, 17 L.R.A. (N.S.) 582, to be a contempt 
of court, although unintentional. 


Contracts. Debts on Illegal Agreements— 
Restraint of Trade—Corporations — Sherman 
Act. U.S. 
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In Continental Wall Paper Co. v. Louis 
Voight & Sons Co., decided Feb. 1, the 
United States Supreme Court, by a majority 
of five against a minority of four judges, laid 
down the principle that a corporation cannot 
collect debts for merchandise sold under an 
illegal agreement in restraint of trade such 
as is prohibited by the Sherman anti-trust 
law. The Court found it could not give judg- 
ment to the plaintiff “‘without departing from 
the statutory rule, long established in the 
jurisprudence of both this country and Eng- 
land, that a court will not lend its aid in any 
way to enforce or to realize the fruits of an 
agreement which appears to be tainted with 
illegality.” The opinion, which was written 
by Mr. Justice Harlan, sustained the action 
of the lower courts. Justices Brewer, White, 
Peckham and Holmes dissented. 


Contracts. Lex Loci Contractus Governs— 
Affreightment Contracts— Bills of Lading. N. Y. 


The Appellate Division of the New York 
Supreme Court, following the decision of the 
United States Circuit Court of Appeals in 
Erie R. R. v. P. C. M.& E. Co., 162 Fed. 
Rep. 878, has decided that the validity and 
construction of a contract of affreightment 
are to be determined by the law of the place 
where it was made, unless a different inten- 
tion of the parties is clearly shown. It was 
held that an entire contract made in Illinois 
for the transportation of goods from Chicago 
to New York, via the Great Lakes, was gov- 
erned by the law of Illinois which requires 
provisions in a bill of lading exempting the 
carrier from liability for damage by fire in 
order for their validity to be expressly as- 
sented to, although the goods were destroyed 
in transit within the state of New York, 
according to the law of which latter state 
the fire exemption provision would become 
binding by simple acceptance of the bill of 
lading. Edward Valk et al. v. Erie Railroad 
Co. (Jan. 1909). 


Criminal Procedure. 
Right to Jury of the Vicinage. 


Constitutional Law— 
Cal. 


A woman who had sent a box of poisoned 
candy from California to a woman in Dela- 
ware, causing her death, was tried and con- 
victed in California. In People v. Botkin, 
98 Pac. Rep. 861, she sought a rehearing, 
on the ground that by the trial in California 
of a crime committed in Delaware, she was 
deprived of her right to trial by a jury selected 
from the vicinage or county where the crime 
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was alleged to be committed. The California 
Supreme Court denied a rehearing. It re- 
marked that as on one side of the line there 
may be a right of trial by jury, and on the 
other side no such right, accused was denied 
no right or constitutional privilege, as each 
state prescribes its own modes of judicial 
proceedings. 


Divorce. Amount of Alimony Pendente 
Lite—Wife’s Real Necessities. N.Y. 


Pending a divorce suit the husband volun- 
tarily allowed his wife $25,000 a year for her 
support. She deemed this insufficient and 
sought to have the amount raised to $120,000. 
In Gould v. Gould, 114 N. Y. Supp. 331, the 
New York Supreme Court remarked that no 
rule had been adopted by the courts entitling 
a wife to one third her husband’s income, 
irrespective of that income’s relation to rea- 
sonable expenditures by the person who 
possesses it. The sum granted was amply 
sufficient as alimony pendente lite, in accord- 
ance with the rule which requires that, pend- 
ing a matrimonial action, an award of alimony 
should be limited to the real necessities of the 
wife’s proper and reasonable support. 


Due Process of Law. Municipal Ordinance 
—Condemnation of Food without Hearing. 
U.S. 


In North American Cold Storage Company 
v. City of Chicago, in the Supreme Court of 
the United States (December, 1908, 29 Sup. 
Ct. Rep. 101), it was held that due process of 
law is not denied the owner or custodian of 
food in cold storage by a municipal ordinance 
under which such food when unfit for human 
consumption may summarily be seized, con- 
demned, and destroyed by municipal officers 
without a preliminary hearing. 


Highways. Obstruction by Railroad—Lia- 
bility for Damage by Fire—Concurrent Cause. 
Ill. 


The fire department, while hurrying to 
extinguish a conflagration, was delayed for 
about thirty minutes by a train of cars which 
had been left standing across a street. In 
Houren v. Chicago, M. & St. P. Ry. Co., 86 
N. E. Rep. 611, the railroad was sued for the 
destruction of respondent’s house, which it 
was alleged was caused by the inability of 
the fire-engines to reach it in time. The 
Illinois Supreme Court held that the obstruc- 
tion was a concurrent cause of the burning, 
and that although absolute proof of the result 
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of the efforts of the fire department could not 
be offered, it was reasonable to expect that 
it would have been able to prevent the spread 
of flames, especially as all the paraphernalia 
for fire protection were available. 


Libel. Freedom of the Press—Duties of the 
Press. N.Y. 


The New York Supreme Court, Part VI, 
in deciding that a newspaper was justified by 
the truth of the article in accusing a druggist 
of selling adulterated goods, expressed the 
following opinion :— 

“The defendant was engaged in the publi- 
cation of a newspaper, not merely for the 
dissemination of news, but with the addi- 
tional purpose of upholding a high standard 
of public decency and morals in the com- 
munity, and it was not merely its right, but 
its duty, in connection with a public and 
official proceeding of the kind in question, to 
publish, truthfully, so much of the facts as 
with decency it could publish, so that even 
if the machinery of the criminal law proved 
inadequate to reach malefactors of this class, 
who traffic for gain in human life and health 
and seek to promote immoral practices, they 
might be held up to public scorn and con- 
tempt.”” Weiss v. New York Times (Feb. 18, 
1909). 


Libel. Publication—Letter Opened by Other 
than Addressee. England. 


The English Court of Appeal, in Sharp v. 
Skues, decided Feb. 15, held that where a 
letter containing defamatory matter had been 
addressed personally to the member of a 
firm and was opened and read by his partner, 
and the jury had found that according to the 
sender’s knowledge it was unlikely that the 
letter would in the ordinary course of business 
be opened by the partner or a clerk, the sender 
was not responsible for the publication. He 
had not intended a publication and the facts 
did not amount to a publication of the libel 
by himself. ; 


Livestock. Interstate Commerce Act— 
Twenty- Eight Hour Law—Congestion of Traffic 
no Excuse. U.S. 


Congestion of traffic does not free railroad 
companies from penalties for failure to observe 
the twenty-eight hour stock law, was the effect 
of an opinion rendered Feb. 15 by Judges 
Van Devanter, Hook and Adams in the United 
States Circuit Court of Appeals, reversing a 
decision of the Wyoming Federal Court. The 


Union Pacific was defendant in a suit brought 
by the government under the interstate com. 
merce law, which requires livestock not to be 
in transit more than twenty-eight hours with. 
out unloading for rest, feed and water. U.S, 
v. Union Pacific R. R. Co. 


Master and Servant. Scope of Employ. 
ment— Negligence. Mass. 


In Smith v. Peach, in the Supreme Judicial 
Court of Massachusetts, Suffolk (January, 
1909, 86 N. E. Rep. 908), it appeared that 
defendant, who kept a livery stable, employed 
the owner of a gun as his foreman and driver, 
The gun was left on defendant’s premises for 
defendant’s use, but the owner subsequently 
resumed possession of it, and while exhibit- 
ing it to a friend it was discharged and plain- 
tiff was injured. The owner of the gun 
showing it to a friend had nothing to do 
with any service connected with his employ 
ment. The Court said:— 

“‘The plaintiff, before he can recover, must 
establish that either the defendant’s foreman 
in discharging the gun acted within the scope 
of his employment, or the defendant himself 
was negligent in leaving the loaded gun in his 
office. Upon the evidence neither proposition 
can be maintained.” 


Miners’ Wages. Right to Regulate Weights 
and Measures— Freedom of Contract — Police 
Power. U.S. 


A state statute prohibiting miners to con- 
tract for wages upon the basis of screened 
coal, instead of that of the weight of the coal 
as originally produced, was sustained by the 
Supreme Court of the United States (Jan. 
1909) as a valid exercise of the police power, 
in McLean v. Arkansas, 211 U. S. 539, 29 
Sup. Ct. R. 208, The Court declared :— 

‘‘We are unable to say . . . that this law 
had no reasonable relation to the protection 
of a large class of laborers in the receipt of 
their just dues and in the promotion of the 
harmonious relations of capital and labor 
engaged in a great industry in the state. 
Laws tending to prevent fraud and to require 
honest weights and measures in the trans- 
action of business have frequently been sus- 
tained in the courts, although, in compelling 
certain modes of dealing, they interfere with 
the freedom of contract.” 


Monopolies. Anti-Trust Laws of Texas— 


Retroactive Legislation—Fines. U.S. 
The United States Supreme Court in Waters- 
Pierce Oil Co. v. Texas, 212 U.S. 86, 29 Sup. 

















Ct. Rep. 220, without a dissenting vote, has 
affirmed the decision of the state court for- 
feiting the permit of that company to do 
business in Texas, other than its interstate 
business, and imposing a fine of $1,623,500. 
The proceedings were instituted by the state 
under the Anti-Trust Acts of 1899 and 1903. 

The former makes it unlawful to enter into 
any agreement or understanding to fix or 
regulate the price in Texas of any article of 
manufacture or merchandise, and the latter 
defines a trust to be a combination of capital, 
skill, or acts by two or more persons or cor- 
porations to create or carry out restrictions 
in trade or commerce in Texas. The Texas 
courts found that the Standard Oil Company 
of New Jersey and the Waters-Pierce Oil 
Company were under a common management, 
which fixed the prices of oil in the state and 
carried out restrictions to prevent or lessen 
competition in its sale. The Anti-Trust Acts, 
under which the prosecution was begun, were 
assailed as being retroactive in effect and as 
depriving the company of its property and 
rights without due process of law, and it was 
argued that the fines imposed were so exces- 
sive as to constitute a taking of property 
without due process of law. None of these 
contentions was sustained. It appeared that 
penalties were assessed at $1500 a day for 
1033 days and at $50 a day for 1480 days. 
The company carried on an extensive busi- 
ness in Texas. Its property amounted to 
more than forty millions of dollars, and its 
dividends had been as high as 700 per cent 
per annum. It had persistently ignored the 
Texas authorities and had continued its 
course of business notwithstanding a judg- 
ment of ouster in a former case. All things 
considered, the penalties were not regarded 
as excessive. 

Municipal Corporations. Eligibility of Re- 
moved Official for Same Office—Interpreta- 
tion of Statutes. N. Y. 

The charter of a borough provided that its 
president be elected by its electors. Owing 
to charges against Ahearn, the incumbent of 
that office, he was removed by the governor. 
Thereafter the board of aldermen appointed 
him to fill the vacancy caused by his own 
tfemoval. In People v. Ahearn, 113 New 
York Supplement 876, his right to hold office 
was contested. As there was no doubt about 
the vacancy and the legal method of filling 
it, the eligibility of the incumbent was the 
main question. The New York Supreme 
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Court, holding that Ahearn was eligible, re- 
marked that if in our form of government it 
was intended that removal from a public 
trust should also carry with it the penalty 
of depriving the person so removed from 
again holding or being chosen to the same, a 
clear expression of such an intention would 
have been stated. 

This decision has since been reversed by the 
Appellate Division of the Supreme Court, 
which held that the removal of a public 
official by the Governor after the officer has 
had proper opportunity to be heard, is a final 
determination, not reviewable by the courts, 
that he is unfit to hold office for the remainder 
of his term. The removal of the Borough 
President of Manhattan separated him from 
his office and every incident of it, including 
the remainder of his term. Each term ot a 
public office is an entity separate and dis- 
tinct from all other terms of the same office, 
and ‘‘to permit the immediate reinstatement 
of the same persons to the same office for the 
same term would nullify the constitutional 
provision for removal.’’ In support of the 
proposition that the idea of a public office 
precludes the notion of an undefined term, 
the Court referred among several authorities 
to Matter of Oaths, 20 Johns. 492, and Matter 
of Hathaway, 71 N. Y. 238: ‘Public office as 
used in the constitution has respect to a 
permanent trust. ... It means the right 
to exercise generally and in all proper cases 
the functions of a public trust or employment, 
and to receive the fees and emoluments 
belonging to it and to hold the place and 
perform the duty for the term and by the 
tenure prescribed by law.” (N. Y. Law 
Jour. Mar. 11, 1909.) 

Ahearn has since secured leave to take the 
case to the Court of Appeals. 


Obscene Literature. Question One for the 
Jury— Practical Considerations—Impression on 
the General Public. Mass. 


A bookseller was convicted under a Massa- 
chusetts statute prohibiting the publication 
and circulation of obscene literature, for sell- 
ing the book known as ‘‘Three Weeks.’’ The 
Supreme Judicial Court of that state, in Com- 
monwealth v. Buckley, 86 N. E. Rep. 910 
(Jan. 1909), affirmed the conviction unani- 
mously, holding that the case had been 
properly submitted to the jury. “It could 
not be ruled as matter of law that the jury 
could not find the book within the prohibi- 
tion of the statute.”” Considerations such as 
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those presented on the defendant’s behalf 
were always to be weighed, “‘but after all 
there is a practical side. 

“Doubtless an artist, when looking in his 
studio upon the model before him in the 
figure of a perfectly formed young woman 
standing completely nude may . . . not have 
one obscene, indecent or impure thought. . . . 
But it by no means follows that if he should 
open wide the doors of his studio and fill it 
with people from the crowded streets, they 
would be moved by the same lofty and pure 
feelings. ... And soa reader maybe... 
interested in the development of the char- 
acter of a woman—no matter how wanton— 
as a merely psychic study . . . and it may 
be that the author . . . was in full sympathy 
with such a state of mind. ... Butsuchan 
author cannot expect that the reading public, 
as a whole, will so read her production.” 


Public Schools. Co- Education of Races— 
Fifteenth Amendment—Equal Advantages. 
Kas. 


A Kansas statute provides that children of 
the white and colored races while below the 
grammar grades may be required to attend 
separateschools. Thechildren of plaintiff had 
been attending a school with white children, 
but were directed to attend another situated 
near railroad shops, the way to which was 
crossed by sixteen railroad tracks. These facts 
were alleged to make the attendance at school 
hazardous. In Williams v. Board of Educa- 
tion, 99 Pac. Rep. 216, the Kansas Supreme 
Court upheld the contention of plaintiff that 
these circumstances amounted to a denial 
of equal educational facilities. It concluded 
that while it was not necessary to permit the 
attendance of negro children at any certain 
school, one must be provided where they can 
enjoy the same educational advantages. (Com- 
pare with cases noted in Green Bag, Jan. 
1909, p. 31.) 


Procedure. Exemption from Service of Civil 
Process— Non-Resident Attending Trial in 
State. N.Y. 


The New York Court of Appeals, in a 
decision recently handed down, held that a 


non-resident coming into the state for the © 


sole purpose of being a witness in an action is 
protected from the service of civil process 
provided he returns home with reasonable 
dispatch after the trial. The defendant, a 
resident of California, had been served with a 
summons, and appealed from an order of the 
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Appellate Division of the Supreme Cour 
affirming an order at Special Term denying 
a motion to set aside the summons. [If 
however, he comes for the double purpose 
of attending court and attending to business 
having no connection with the trial, the 
privilege does not attach. Finucane y, 
Warner, decided Jan. 26, 1909. 


Real Property. Clear Title of Seashore 
Lands—Jus Privatum and Jus Publicum— 
Crown Rights in Our Common Law. N. Y. 


The vendor of a tract of land on the shore 
of Staten Island brought an action of specific 
performance against the vendee under a con- 
tract for the sale. The question at issue was 
whether the plaintiff’s title was market- 
able. The defendant contended that the 
Norwood patent of 1676 did not convey the 
tideway or foreshore and that the title to 
property including it was consequently not 
marketable. 

The New York Supreme Court, in deciding 
the case, adopted the principles enunciated 
in Town of Brookhaven v. Smith, 188 New 
York 74, and Barnes v. The Midland R. R. 
Terminal Co. (Nov. 10, 1908), to the effect that 
the jus privatum of the crown, by which the 
English sovereign was deemed owner of the 
soil of the sea and of navigable rivers, was 
inapplicable to the spirit of our institutions, 
and was abandoned to the proprietors of the 
uplands so as to have become a common 
right and thus the common law of the state. 
It was held that the state, by acts of the 
Legislature authorizing solid filling of land 
under water to new bulkhead lines in the 
interest of commerce, had extinguished the 
jus publicum, the public rights of fishing, 
boating, bathing and navigation, in the former 
tideway, and that the private rights remain- 
ing to constitute a fee were vested in the 
owner of the adjacent upland. Consequently 
as the plaintiff’s title is not burdened by any 
public use it is marketable. John Bardes et 
al. v. Martin Herman (Feb. 1909). 


Real Property. Cloud on Title—Cancella- 
tion of Unenforceable Covenant— Equity Juris- 
diction. N.Y. 


Where a deed from one religious corpora- 
tion to another contained a covenant in terms 
running with the land, to the effect that the 
premises conveyed should be used only for 
church purposes, and the grantee desired to 
have the covenant canceled in order that the 
market value of the premises, which it desired 
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to mortgage, might not be unfavorably 
affected by the restriction, the Supreme Court, 
Appellate Division, held that the covenant 
was not a condition, in that no right of re- 
entry for a breach was reserved, and that the 
jurisdiction of equity might be invoked to 
cancel an unenforceable covenant constitu- 
ting a cloud on title, its unenforceability 
aflecting not the jurisdiction of a court of 
equity, but merely the use of its discretion 
in exercising its jurisdiction. Per Scott, 
McLaughlin, and Houghton, JJ.; Patterson, 
Pp. J., and Laughlin, J., dissenting. Rector, 
Church Wardens and Vestrymen of St. Stephen's 
P. E. Church of New York v. Rector, etc., of 
Church of the Transfiguration in the City of 
New York, decided in January, 1909. 


Receivers. Conflicting Jurisdiction of State 
and Federal Courts. U.S. 


In the proceedings to forfeit the permit of 
the Waters-Pierce Oil Company to do busi- 
ness in Texas, an interesting conflict arose 
between the federal and state courts as to 
the possession of the property by their respec- 
tive receivers. 

A receiver was appointed in the state court 
and subsequently an appeal was taken to the 
Court of Civil Appeals and bond given to 
supersede the receivership. On the same day 
application was made in the Circuit Court of 
the United States for the appointment of a 
receiver. The appointment was made and 
the receiver was put into possession of the 
property on the theory that the proceedings 
in the state court left the property no longer 
in custodia legis, and hence it was liable to 
seizure by adverse proceedings. The state 
through its officers and receiver applied to the 
Circuit Court, asking it to set aside the order 
appointing the receiver. This it refused, an 
appeal was taken, and the case in due course 
teached the United States Supreme Court, 
Palmer v. Texas, 29 Sup. Ct. 230, 212 U.S. 118. 

The court laid down the broad proposition 
that if the state court had acquired jurisdic- 
tion by the proceedings to appoint the receiver 
and had not lost it by subsequent proceed- 
ings, the federal court had no right to inter- 
vene. The decisions of the state courts are 
reviewed to the effect that the appeal merely 
suspended the order appointing the receiver 
and the appellate court had jurisdiction of 
the res, just as the trial court had. The con- 
clusion is reached that the state court did not 
lose jurisdiction by the appeal and supersedeas 
in the receivership proceedings, and the federal 
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court ought not to have appointed a receiver 
to take possession of the property. 


Sales in Bulk. Constitutionality of Pro- 
hibiting Statutes—Due Process of Law— Equal 
Protection of the Laws. U.S. 


In Lemieux v. Young (Jan.,211 U.S. 489, 29 
Sup. Ct. Rep. 174) it was held that neither due 
process of law nor the equal protection of the 
laws was denied by a statute of Connecticut 
which prohibited sales of goods in bulk by 
retailers outside of the regular course of their 
business. 

A statute similar to the Connecticut one 
has been pronounced unconstitutional in IIli- 
nois as class legislation. See Charles J. Off 
& Co. v. Morehead, 85 N. E. Rep. 264 (Green 
Bag, Mar. 1909, p. 129). 

Commenting upon the New York case of 
Wright v. Hart, decided a few years ago, 
which upheld the constitutionality of a ‘‘sales 
in bulk’”’ statute of New York, the New York 
Law Journal observes editorially: ‘‘The over- 
whelming weight of authority in the state 
courts is against the position of the majority 
of the New York Court of Appeals that Sales 
in Bulk statutes constitute class legislation. 
It is of great interest that the Supreme Court 
of the United States has recently expressed a 
similar view.” 


Subrogation. Right of Surety to Reserve 
Fund—Assignments of Contracts. U.S. 


A contractor engaged in constructing a 
lock for the United States had agreed that 
all sums for labor or materials should be 
promptly paid. Finding himself unable to 
complete the undertaking he assigned the 
contract and a sum for work performed which 
had been withheld by the government. There 
was a loss on the operation which the surety 
on the bond had to pay. Both the assignee 
and the surety sought to recover the fund 
held in reserve, which had been paid into 
court. In Hardaway v. National Surety Co., 
211 U.S. 552, 29 Sup. Ct. 202, the United States 
Supreme Court held that the sum should be 
credited upon the total amount paid by the 
surety for the satisfaction of labor claims. 
The right of the surety to be subrogated had 
attached prior to the assignment and was 
superior to any right of an assignee. 


Taxation. Exemption of After-Acquired 
Property of Hospital—Legislature’s Promise 
Binding. N. Y. 


The Roosevelt Hospital in New York was 
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founded in consequence of an endowment 
bequeathed by Mr. Roosevelt in 1863 on 
condition that the Legislature should grant 
a “‘liberal’’ charter, and such a charter was 
accordingly granted, exempting the Hospital 
from taxation. Subsequently a portion of 
the property was leased by the Hospital for 
other than hospital purposes, the revenue 
being used to help defray expenses of the 
Hospital. This portion was assessed for taxa- 
tion upon the theory that under the General 
Tax Law of 1896, exemption from taxation 
extended only to such portion of the premises 
as was used by the hospital for carrying out 
its corporate purposes. Upon appeal from 
an order of the Appellate Division sustaining 
the assessment it was held by the New York 
Court of Appeals that the transfer of the testa- 
tor’s property having been directly induced 
by the legislative promise of exemption from 
taxation, the presumption that the General 
Tax Law of 1896 repealed by implication all 
prior exemptions contained in general or 
special acts did not obtain in such a case, 
and that the assessment was therefore invalid. 
People of the State of New York ex rel. Roose- 
velt Hospital v. Frank Raymond et al. (Jan. 
29, 1909). 


Taxation. Exemption of After-Acquired 
Property of University—A pplicability of Statute 
to All Property. Il. 

In 1855 an amendment of the charter of the 
Northwestern University exempted from taxa- 
tion “all property of whatever kind and 
description, belonging to or owned’”’ by it. 
Since then the corporation had acquired 1-18 
of the village in which it is situated. It was 
insisted that its exemption would cause an 
unfair burden on other property holders. 
The Supreme Court of Illinois, in North- 
western University v. Hanberg, 86 N. E. Rep. 
734, held that the exemption was granted 
not to the property but to the University, 
and its purpose was to forever exempt it 
from taxation on all its property whenever 
acquired. The changed conditions cannot 
affect the meaning of the amendment passed 
in 1855. 


Trade-Marks. Arbitrary Name Valid— 
Unfair Competition. N. Y. 


The Green Bag 


Where a manufacturer of steam boiler jp. 
jectors had brought action to restrain a cor. 
poration from using the word ‘‘Monitor” op 
injectors of similar pattern, and a judgment 
was obtained to that effect, the Supreme Cour; 
of New York, Appellate Division, affirmed 
the judgment, two of the five judges dissent. 
ing. It was held that the word ‘Monitor’ 
in no sense described the patented article 
nor the patentee, but was an arbitrary, fancj. 
ful word which the plaintiff selected to desig. 
nate his own production, and that the use of 
it by the defendant invaded the rights of the 
plaintiff and tended to deceive the public, 
The principle of the leading case of Singer 
Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 
was held not to affect the case. Nathan Mfg. 
Co. v. H. A. Rogers Co. (Feb. 1909). 


Street Railways. Defective Transfers— 
Right of Passenger to be Carried to Destina- 
tion. Ark. 


Where a passenger on a street car pays his 
fare and receives a transfer ticket which is 
void upon its face and which is refused when 
presented to another conductor, it is held, 
in Little Rock Ry. & Electric Co. v. Goerner, 
5 St. Ry. Rep. 33, that he nevertheless has a 
valid contract with the company to be carried 
to his place of destination, and the company, 
in expelling him from its car for refusal to 
pay additional fare, violates its contract and 
is liable in damages for its breach. 


Weapons. Toy Pistol—Question for the 


Jury. Ga. 


A child manipulating a toy pistol suffered 
a wound resulting in tetanus. An action 
against the dealer was brought under the 
statute providing that any person knowingly 
selling or furnishing any minor with a pistol 
shall be guilty of a misdemeanor. The main 
question was whether this mechanism was 
a pistol or a toy. In Mathews v. Caldwell, 
63 S. E. Rep. 250, the Georgia Court of 
Appeals, remarking that jurors were chosen 
not only for uprightness, but also for intelli- 
gence, and were able to bring into the box 
knowledge of the common things of life, de- 
cided that they were qualified to look at this 
mechanical creation and to determine whether 
it was a firearm. 




















10 






iinaee 


G¢ 


LENIENCY TOWARD CRIMINALS 


F the legal profession should ever 
resolve to take up the serious study 
of criminology, the wise administration 
of the criminal law would be realized 
much sooner than would be possible 
were lawyers simply to drift with the 
tide and make no effort to attain the 
same standard of progress in this as in 
other directions. 

Respect for the law is ingrained in the 
fibre of the American people, and 
America should have the most enlight- 
ened system of criminal jurisprudence 
in the entire world. The American of 
whose stopping a train in Germany 
District Attorney Jerome tells is not 
typical. This traveler wished to alight 
at a station at which the train did not 
stop, when he suddenly espied an emer- 
gency brake. Notwithstanding the 
warning that any one applying the 
brake except in case of accident would 
be liable to a fine of fifty marks, he got 
up and stopped the train. He was 
promptly turned over to the police and 
paid his fine, and the Germans around 
the court house talked for two hours 
about the extraordinary case of the 
American who cold-bloodedly broke 
the law to stop a train. 

An American under similar circum- 
stances would have been unlikely to 
stop a train in the United States. Not 
only does Mr. Jerome underrate the 
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respect of the American people for the 
law, but he underrates the ethics of the 
legal profession when he says that of the 
15,000 lawyers in Greater New York, 
the great majority are much more 
intent upon getting money than they are 
upon the means by which they get it. 
Mr. Jerome has himself called attention 
to the fact that within the last two 
months the police reports have shown 
the entire absence of gambling houses 
in New York. He has congratulated 
Judge Malone of General Sessions for 
his prison sentences in cases where the 
other judges have been in the habit of 
imposing fines which virtually amount 
to a license of gambling houses and 
pool rooms by indirection. This is 
practically saying that people will re- 
spect the law if it is enforced. 

Were all judges to assert the extreme 
vigor of the criminal law the results 
might be striking, but it is not to be 
inferred from their leniency that they 
are lacking in respect for the laws they 
administer. Leniency in imposing sen- 
tence, and in giving the convicted man 
every possible chance through the pro- 
bation system, will in many cases do 
more to inspire him with proper respect 
for the law than would an assertion of 
its majesty with full force. The death 
penalty and the maximum rigors of 
punishment we must have in readi- 
ness for use at any proper time, but 
we must also cultivate the more 
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humane and tolerant side of the crimi- 
nal law. 

The probation system requires sound 
discretion in determining when harsh- 
ness and leniency can best be used. 
Judge Cleland of the Chicago Municipal 
Court has been censured by his asso- 
ciates on the bench for the way he has 
exercised this discretion. One of the 
charges brought against him is that of 
demanding excessive bail. A Lithuan- 
ian, for example, who had frequently 
been in court before, was brought before 
Judge Cleland drunken and repulsive, 
with a destitute wife and two starving 
children beside him. Doubtless with 
the object of startling this drunken man 
into some sense of fear of the law, and 
to jostle him into a realization of the 
plight of his homeless family, Judge 
Cleland held him for $10,000 bail. It 
was a breach of the man’s constitutional 
rights, yet when the man came out 
from jail he did not get drunk again, 
and he so improved in the struggle to 
regain his manhood that he came to 
regard Judge Cleland as his best friend 
on earth. 

A judge may in the same breath be 
censured for resorting to drastic meas- 
ures and for employing measures not 
sufficiently rigorous, as in the case of 
Judge Cleland, but we have to make 
allowance for the fallibility of the human 
mind in perplexing predicaments, and 
if we demand of judges extrajudicial 
attainments and patience, we must not 
comment too severely upon their extra- 
judicial acts or abuses of their discre- 
tion in the interest of humanity. 

If Judge Cleland has placed 1100 
cases on probation during his thirteen 
months in the Maxwell street Court, 
and his fellow judges are scandalized, 
it looks as if the lack of a good probation 
law was quite as much to blame as any 
shortcomings of the judge. We under- 


stand that Judge Cleland’s associates 
introduced one bill into the Illinois 
Senate and Judge Cleland another, both 
aimed at establishing a satisfactory pro- 
bation system, and that the two meas. 
ures were so diametrically opposed that 
in the words of Rev. Dr. William E. 
Barton they stood a good chance of 
killing each other like the Kilkenny 
cats. It isa pity if the Judges cannot 
unanimously agree on a bill. 

The prevention of crime depends 
largely upon the prudence of the bench 
in enforcing the discipline of courts of 
law and the keen sensitiveness of law- 
yers to their responsibilities as officers 
of the court. The criminal law is an 
institution which must be as effectively 
administered by the civil authorities as 
any other department of public affairs. 
Civil society has given an illustration of 
this fact recently in the Rudowitz case. 
This poor exiled Russian, leading in this 
country the life of a law-abiding citizen, 
whom the United States has refused to 
extradite for a political offense, is an 
object-lesson to his nation of the majesty 
of the criminal law as something higher 
than mere regulations defining political 
offenses. His countrymen in_ these 
United States should be inspired with 
the spirit which is opposed to that of 
anarchy and lawlessness. This same 
inspiration should come to all our people 
in whose eyes the criminal law acquires 
new sanctity from the wisdom with 
which it is upheld by officials charged 
with the administration of justice. 


THE SLOGAN OF THE REFORMER 


Let us abolish corporations, injunc- 
tions, the tariff, interstate commerce, 
stocks and bonds, trust companies, rail- 
roads, the United States Senate, and 
the United States Supreme Court, in 
order that we may uphold the sacred- 
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ness of the Constitution, and live under 
a government of laws, not of men. 


A NATIONAL DANGER 


A contributor to one of our contem- 
poraries, Mr. Tom L. Masson, who is 
editor of Life and presumably, there- 
fore, an authority on that subject, draws 
attention to a new phase of the immigra- 
tion evil in Lippincott’s Magazine :— 


A CRYING EVIL 


We desire to call attention to a flagrant 
violation of one of our most important statutes. 

Under our immigration laws, no alien can 
land in this country who has no money and 
no capacity. If he comes from a foreign 
shore, he must be identified and duly passed 
upon. 

What is really happening? Every day, 
nay, almost every minute, in this country 
babies are being born who really have no 
right to enter our domain. Not only this, 
but they are calmly allowed to be here and 
not the slightest protest is made against them. 

It is true that recently some effort has been 
made to discourage their presence. But this 
is by private individuals, and not by the 
authorities. 

Every baby comes here from a foreign 
shore. He is a vagrant. Why, he hasn’t 
even clothes on his back. Ina large percen- 
tage of cases he is sickly, and ought to be 
kept out by the quarantine authorities, if by 
no one else. 

These intruders ought to be guaranteed 
under the pure infant act, or else they should 
be promptly shipped back to the sender, 
with instructions to at least provide them 
with the necessities of life before they land 
among a free people. 


Perhaps the best way to remedy this 
crying evil (if its crying cannot other- 
wise be abated), would be to enlarge the 
duties of our inspectors of immigration, 
and compel them to ship abroad all new- 
born infants not comparing favorably, 
as regards education and capacity, with 
the least desirable class of immigrants 
we are receiving from foreign shores. 
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It would be impossible to overestimate 
the vast economic burden of the infantile 
class upon our national life and re- 
sources. We can easily obtain all the 
people we want from Europe, to pre- 
vent the sum-total of our population 
from decreasing, and the wealth and 
property of the country would be greatly 
advanced were we to insist upon every 
new citizen possessing qualities ensuring 
his not becoming a private, as well as a 
public charge. 

We would not suggest any reform 
tending to destroy our sacred family in- 
stitutions; on the contrary, after a pro- 
bationary term in Europe the young 
aliens could be brought back to our 
shores and restored to their parents, 
provided they were able to pass the 
standard tests applied in the case of all 
ordinary immigrants. We would like to 
see a revision of our immigration laws 
attempted (if not carried out) on this 
basis. Any proffers of co-operation sent 
to us will be promptly transmitted to a 
gentleman picked for a leader of this 
movement—a learned and _ influential 
Professor of Criminal Law, whose in- 
come surreptitiously derived from con- 
sultative work for eminent kidnappers, 
thieves, blackmailers, etc., is said to 
exceed by three or four times his aca- 
demic salary. 


THE PHILADELPHIA LAWYER 


“‘When I hear that expression about 
being as smart as a Philadelphia lawyer, 
I always think of a little thing that 
occurred way back in ’58,” an old Vir- 
ginia lawyer said, smiling. ‘‘We had a 
pretty big case on hand, and our client 
prevailed upon us to import a Phila- 
delphia lawyer as consulting counsel. 
I almost dropped dead when he said :— 

““*Well, I guess we had better send 
the judge who is to try this case a 
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couple of baskets of wine and a box or 
two of cigars?’ 

“TI told him that if that were to be 
done either he or we would have to 
withdraw from the case at once, and 
he promptly apologized and said he had 
meant the remark merely for a joke. 

‘‘Well, we won the case in short order. 
For some reason the other side seemed 
to get rather rough treatment. I couldn’t 
help saying to our Philadelphia lawyer, 
with some resentment, ‘Your little plan 
of corrupting the court was entirely 
unnecessary.’ 

** ‘But I did send the wine and cigars,’ 
he said coolly. 

“* ‘Not to Judge Yancey!’ I exclaimed. 

“*Ves, but I believe I was careless 
enough to send it in the wrong name— 
I believe I sent it in our opponent’s 
name!’ ”’ 


$15 AND YOU’RE, A GOOD FELLOW 


The appended letter has been sent to 
us by a lawyer of Billings, Montana. 
The names are suppressed, but we may 
explain that it was written to the 
Judge of the District Court by the 
mother of minor children, for whom a 
guardian had recently been appointed. 
The Mister referred to, whose name has 
been left blank, is of course the guar- 
dian :— 

Helena, Mont., Feb. 27, 1909. 
Mr. 

Dear Sir:— 

I have to have fifteen dollars I had to pay a 
doctor bill for and get shoes for the 
family and some goods for the spring and 
summer, and if you can write and tell Mr. 
to send it to me I will think you are a good 
fellow. I will soon be home and then you 
can come down and put the garden in. 

If you will allow me it tell Mr. send 
it at once. I called the doctor and said—— 
has heart trouble and ought to be in a lower 
climate. This will be all for this time. 

















P.S. I would like to go to Seattle. 


The Green Bag 


CASES ON JOKES 


(N OTE.—The sittings of the Supreme Coun 
of Joke-idioture are scheduled for the last week 
of each month at Greenbagville, and if the inter. 
est of the legal profession is sufficient to pro. 
mote litigation in this Court, as we hope it will 
be, we shall take pleasure in permitting the 
publication of official reports of our decisions, 
PER CURIAM.) 


BALDERDASH v. JOSHMENOT 
Supreme Court of Joke-idioture 
April Term, 1909 


In establishing the validity of a legal 
joke the burden of proof is on the perpe- 
trator, and the record must set forth all 
material facts necessary to support an alle- 
gation of humor. 

Where an attempt was made to have a 
certain writing adjudicated humorous by 
the Court, and the record did not include 
all material facts but the humor would 
have had to be proved by extrinsic evi- 
dence, held that a decision that a joke is 
null and void cannot be reversed for error. 


One John Balderdash, who is an attorney- 
at-law of Syracuse, N. Y., and a reader of a 
frivolous publication known as the Green Bag, 
is the appellant in this action and plaintiff in 
the court below. Balderdash requested the 
editor of that publication, James Joshmenot, 
to insert in it a nondescript collocation of 
words purporting, according to the opinion 
expressed by the fabricator, to be a legal 
joke, and the editor having refused, brought 
a bill in ach-witty in the Court of Corre- 
spondence School naming Joshmenot as de- 
fendant and asking for a writ of specific per- 
formance. The defendant offered in evidence 
a contract between the plaintiff and himself, 
in which the defendant bound himself to 
furnish the plaintiff a course of instruction in 
legal jokes in the Greenbag Correspondence 
School of Humor. The Court, per Mr. Jus- 
tice Joshmenot (who was, it appears, the 
same gentleman as the defendant), ruled that 
as the act of which plaintiff complained was 
done by the defendant in pursuance of the 
contract, equity could not be invoked to en- 
force a breach of contract unless the contract 
deserved to be broken, and the Court ex- 
pressed the opinion that it plainly did not 
deserve to be, as the plaintiff was unques- 
tionably in sore need of the defendant’sinstruc- 
tion with regard to the essentials of a legal 
joke. 
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From this ruling the plaintiff appealed, 
bringing the case before the Supreme Court 
of Joke-idioture for review. The decision of 
the Court, written by Chief Justice Tush, is 
here given. 

TUSH,C.J. It appears from examination 
of the record that the writing which the plain- 
tiff wished to have inserted in the Green Bag 
and which the editor declined to print as a 
legal joke, was as follows:— 

“Lawyer:—Do you want me to give you a 
piece of my mind? 

“Stenographer:—(Picking up blank deed 
from adjacent table) I have it, thank you.” 

The plaintiff accompanied the foregoing 
with a statement in which he intimated that 
it was worthy of publicationinthe Green Bag. 

The question which this Court is called 
upon to consider is whether the court below 
erred in its decision. The evidence before 
this Court does not warrant us in saying this, 
but rather points to the conclusion that the 
foregoing joke, so called, does not deserve a 
place with the humorous matter of the Green 
Bag, this conclusion being based on the fact 
that it is not only not legal and non-humor- 
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ous, but undeserving. The lawyer would 
have seen nothing funny in his stenographer’s 
handing him a legal blank. The joke, if it 
had existed, would have been purely clerical. 
The stenographer must have thought the act 
and remark in picking up the blank to have 
been funny, as construed in a different sense 
such an act and remark would have appeared 
imbecile, but the presence of humor cannot 
be determined merely by elimination of all 
other possible interpretations. 
Again, there is a radical distinction between 
a mental blank and a legal blank. Just be- 
cause a lawyer’s mind is a legal blank, as it 
frequently is, it by no means follows that it is 
a blank in the common sense of the word, 
unless it can first be proved that he is the 
reverse of a brilliant leader of the bar. Ina 
good legal joke the record must show clearly 
all the facts material to support an allegation 
of humor, the burden of proof being on the 
perpetrator. When such facts do not appear 
in the record, but have to be proved by ex- 
trinsic evidence, a decision that a joke is null 
and void cannot be reversed for error. 
All Concur. 





A PETITION FOR A NOVEL FORM OF EQUITABLE RELIEF 


Cassius—Will you sup with me to-night, 
Casca? 
Casca—Ay, if I live, and your mind hold, 
and your dinner worth the eating. 
—Julius Cesar. 


GUEST at the recent banquet of 

the James Wilson Law Club of the 
University of Pennsylvania is good 
enough to give us an opportunity to 
reproduce this quasi-legal document in 
our pages :— 


—.., tric March Term, 1909 
pt In the Court of 
Common Prudence 
v. Ree ; : 
i. D Leek Sitting in Discretion 


To the Honorable Good Judgment of said 
Court :— 


Your petitioner respectfully repre- 
sents: 


1. That as a duly appointed func- 
tionary of the defendant organism, it is 
your petitioner’s duty to quell and sup- 
press riots, surfeits, and congestion of 
traffic through and along the channels, 
arteries, and conduits of said bodily 
organization. 

2. That he is informed and avers 
that certain malicious and evil-minded 
persons, acting under the name and 
style of the James Wilson Law Club, are 
conspiring and contriving to greatly vex 
and annoy your petitioner by intro- 
ducing into the confines of the said 
defendant organism an ill-assorted and 
disturbing medly of stews, brews, and 
concoctions, as particularly set forth in 
an “Exhibit” hereto attached, marked 
“Menu.” 

3. That unless precautionary relief 
is granted by your Honorable Court, 
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your petitioner will be made sick, sore, 
and distressed, and greatly hampered 
and obstructed in the performance of his 
constitutional and lawful duty and func- 
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times called the Governor) of said de. 
fendant at his own pain to use all dis. 
cretion and restraint necessary in the 
premises, or he will ever swear,—etc. 


tion. 

Wherefore, showing the above facts, 
your petitioner invokes the aid of your 
Honorable Court, that a writ monitory 
may issue directed to the head (some- 


Sworn to and subscribed, this 
11th day of March, A. D., 1909. 


Sara Bellum, 


(SEAL) Notary Public. 


MENU 


Cocktail 
OYSTERS 


First Lawyer—’Tis a good fat oyster, and hath a gut like His Majesty’s Chancellor. 
Second Lawyer —Aye hath it that. And an eye, too, like his solicitor’s—cold and 
hard and rheumy—seeing naught but his fees.—Old Play. 


Holly Beach Salts 
Celery Olives 


SOUP 


He sips his sack, and sups his soup, 
Nor thinketh of attainders; 
He sips his sack, and sups his soup, 
And leaveth no remainders. 
—WMortlake’s ‘‘ Old Bencher.”’ 


Terrapin Soup 


FISH 


K ~——_ ships sweep every sea, and take their toll 
Of every finny tribe that cleaves the brine. 
Fool —So, Sire, the pirates of your Inns of Court 
Do prowl in every troubled sea, and take 
A toll of every scaly fish that swims 
Within the lawyer’s net. 
King— Be still, thou fool! 
*Tis only wise men know the law. 
Fool— And only fools that seek it. 
—Leweson’s ‘‘The King’s Hostage.” 





Planked Shad New Potatoes 


Rhine Wine 


MEAT 


Judge—’Tis meet the law should thus divide this broad 
Domain and give to each his several share. 
—Shkilton. 


Judge— Mr. Attorney, ’Tis not meet for thee that thus 
Thou twist the law. 
Attorney—My Lord, I crave your pardon, but ia truth 
It is both meat and drink. 
—Merryweather’s ‘‘White Assize.”’ 


Fillet of Beef, Fresh Mushrooms 


Stuffed Tomatoes Green Peas 
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PUNCH 


Sheriff—What Ho there! Clear the way for the King’s Justiciars. Out varlet, or 
I’ll give thee a”punch in thy paunch thou wil’t long remember. 


—Beaufort’s ‘‘A Suit for a Dukedom.” 
Punch % Kirsch 


GAME 


The Judge he was the jelly, 
And much he looked the same, 
The Jury was the roasting spit, 
The client was the game. 


—Baldwin’s ‘‘ Old Ballads.” 
Breast of Mallard Duck 


SALAD 


Chief Justice—‘Tis clear thou did’st enfeoff him of the land 
But not the emblements. Recount me then 
What pregnant grains the fecund soil did hold. 
Yeoman— No grains, my lord, but chives and garden greens 


And one fair cider orchard, ten roods long. 
Chief Justice—A salad, by my troth, dressing and all! 


—Sterling’s ‘‘A Yeoman’s Strategy.” 
Salad in Season 


Cheese 


ICE 


King—What, shall the mercy of our State be sealed! 
The ocean of our Justice froze to ice! 


Fool— I would it were, then would lawyer’s fees be icicles, 
and bailiffs die of chills. 
King—Congeal thy prattle, fool. Should’st know, the frost 
precedent, like snow on winter corn, 
Doth keep the law alive. 


—Crashaw’s ‘‘A Royal Pardon.” 
Neapolitan Ice-cream 


Cakes 


Cigars COFFEE Cigarettes 
Lord Jeffrys—Look you, culprit, make an end of the matter that we may proceed 
to judgment. 
Prisoner—As speedily as may be, my lord. I have little more to say. 
Attorney-General—More! e have had a surfeit already. Stuff us no more with 
your sweets and oily reasons, but reach an end. 
Lord Jeffrys—That’s ri 


d 
ht, Mr. Attorney-General, smoke him out—pipes do always 
follow the nuts and raisins. 


—Brackelweight’s Trial. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 
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THE LAWYER’S HARD LOT 


Joax—hHis life is full of trials. 
Hoax—Indeed ! 
Joax—Yes; he’s a lawyer.— Brooklyn Eagle. 


A burglar, who had entered a minister’s 
house at midnight, was disturbed by the 
waking of the occupant of the room he was 
in. Drawing his knife he said: 

“If you stir you areadead man. I’m hunt- 
ing for money.” 

‘Let me get up and strike a light,” said the 
minister, ‘“‘and I'll hunt with you.” 

—Law Student's Helper. 


The Green Bag 


A New York lawyer recently filed a petition 
in bankruptcy giving his liabilities ag 
$277,116.29 and his cash assets as $1.33. 

—Law Notes. 


A lawyer once asked a man who had at 
various times sat on several juries: ‘Who 
influenced you most—the lawyers, the wit- 
nesses, or the judge?’ He expected to get 
some useful and interesting information from 
so experienced a juryman. This was the 
man’s reply. 

“T’ll tell yer, sir, ow I makes up my mind, 
I’m a plain man, and a reasonin’ man, and | 
ain’t influenced by anything the lawyers say, 
nor by what the witnesses say, no, nor by what 
the judge says. I just looks at the man in 
the docks and I says, ‘if he ain’t done nothing, 
why’s he there?’ And I brings ’em all in 
guilty.” —The; Bar. 


Uncle Mose, needing money, sold his pig 
to the wealthy Northern lawyer who had just 
bought the neighboring plantation. After a 
time, needing more money, he stole the pig 
and resold it, this time to Judge Pickens, 
who lived ‘‘down the road a piece.”” Soon 
afterward the two gentlemen met and, upon 
comparing notes, suspected what had hap- 
pened. They confronted Uncle Mose. The 
old darky cheerfully admitted his guilt. 

‘‘Well,’”” demanded Judge Pickens, ‘‘what 
are you going to do about it?” 

‘Blessed ef I know, Jedge,’’ replied Uncle 
Mose with a broad grin. ‘“‘I’se no lawyer. 
I reckon I’ll have to let yo’ two gen’men settle 
it between yo’selves.’’— Everybody’s. 
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“CONSERVATISM IN PROCEDURE” 


To the Editor of the Green Bag:— 

Dear Sir: I am in receipt of the March num- 
ber of the Green Bag, and have read with a 
good deal of interest Mr. Frederick W. Leh- 
mann’sarticleon ‘‘Conservatism in Legal Pro- 
cedure,’’ in which he refers to some Texas 
verdicts and the discussion of the higher 
courts in regard to them. He might 
with equal pertinence have reviewed the 
holdings of the Texas courts on some indict- 
ments. 

While Texas has taken a long step forward 
in regard to the necessary allegations in indict- 
ments for murder and other kindred offenses, 


her Court of Criminal Appeals still follows the 
old-time unreasonable technicalities with ref- 
erence to indictments for some other offenses, 
and with reference to some of the formal parts 
of indictments. In the case of Thomas v. 
The State, 18 Tex. App. 220, the commence- 
ment of the indictment is as follows:— 

“In the name and by the authority of the 
State of Texas: The grand Jurors in and for 
the County of Freestone and State of Texas, 
duly elected, tried, impaneled, sworn and 
charged in the District Court of said Free- 
stone County, Texas, at its February ‘Term, 
A. D. 1884, diligently to inquire int@ and 
true presentment make of all es 
mitted within the County of Freestone afigainst 
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the penal laws of the State of Texas, upon 
their oaths present and charge that, etc.” 

The Court says: “It is to be noted the 
grand jury was a grand jury for Freestone 
County, sworn and charged in the District 
Court of Freestone County to inquire into 
offenses committed in Freestone County, but 
it does not affirmatively allege that the indict- 
ment was presented in the District Court of 
Freestone County.’”’ And for this defect the 
indictment was held bad. The indictment in 
this case was doubtless filed by the district 
clerk of Freestone County, and the record 
shows that the case was called and tried in 
the District Court of Freestone County, but 
the Court, appealing to their technical instead 
of their common sense, could not determine 
where or in what court this indictment was 
presented. 

The indictment in this case was for forgery, 
and the Court says that another objection to 
the indictment is that that it only sets out 
the alleged forged instrument in substance 
and not according to its tenor, and the 
learned Judge rendering the opinion says: 
“The object of which reqirement (that the 
instrument be set out by its tenor) is... 
to enable the Court to judge whether or not 
it is an instrument whereof forgery may be 
committed.’ 

Now if that be the object of the rule, it is 
hard for the layman, or ordinary lawyer, to 
understand why pleading the instrument in 
substance, when the substance of the instru- 
ment shows it to be a subject of forgery 
(which it must necessarily do) is not suffi- 
cient. 

In the same opinion the Court says: ‘‘In 
some cases it is permissible, as for instance 
in perjury or swindling, to set forth the 
instrument by its substance and effect, but we 
are aware of no case holding such pleading 
sufficient in forgery.’”’ It occurs to the ordi- 
nary mind that if the Court had been willing 
to make a common sense stride along the line 
of progress for the protection of civilized 
society and its ordinary business it would not 
have lost the opportunity to modify the 
tule and conform it to the rule theretofore 
laid down in cases of perjury and swindling. 

In the case of Ex parte Rogers, 10 Tex. 
App. 661, in the lower left hand corner of the 
alleged forged instrument as set out in the 
indictment, appeared the following words: 
“Ia presence of John Gardner, Henry Miller.” 
The instrument introduced in evidence in the 
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lower left hand corner had the words: ‘‘Sealed 
and delivered in presence of John Gardner, 
Henry Miller.’”’ The Court held the indict- 
ment did not sufficiently set out the written 
instrument. Bearing in mind the reason for 
pleading the instrument according to its 
tenor laid down by the Court in the case cited 
above, it is hard to understand why the 
indictment was insufficient in this case. How 
would the words ‘‘sealed and delivered”’ assist 
the Court in construing the body of theinstru- 
ment, and in determining whether or not it 
created, increased, diminished, or discharged 
a pecuniary obligation? In 1887 the Court 
showed some sign of reform. It held in the 
case of Hennessy v. State, 23 Tex. App. 352, 
that misplacing the dot over the letter “‘i’’ 
did not vitiate the indictment nor make the 
varience fatal between the indictment and 
the instrument introduced in evidence, but 
in the case of Edgerton v. State, 70 S. W. Rep. 
90, decided in 1902, the Court seemsto have 
returned to the old ‘landmarks.’ It holds 
that the words “‘for labor’’ in the tenor clause 
in the indictment and “for labobar’’ in the 
instrument itself, are not the same, that the 
variance is fatal, thus apparently discriminat- 
ing in favor of the forger who is deficient in 
orthography. 

The Judges of the courts of criminal 
appeal in this or any of the other states are 
not altogether to blame for adhering to prece- 
dents that have survived the reasons upon 
which they were based, if they were ever 
based on reason. Mr. Lehmann in his article 
above referred to says: ‘““How many members 
of the profession are there who would not be 
quick to disclaim that they are criminal 
lawyers, and are there not some even to resent 
the designation as a term of reproach?” 

This is true,and still when we are represent- 
ing persons charged with crime we uniformly 
go before our courts of appeal and insist on 
their rigidly and strictly following these time- 
worn precedents and technicalities, at least 
such of them as apply to the case in hand. 
And as we see lawyers, usually able lawyers, 
coming from different parts of the state, 
appearing each week before the Court of Ap- 
peals, each insisting on the Court following 
the technical precedents laid down in his 
case, and we realize that the Judges, though 
learned, and usually broad-minded, high- 
minded men, are human and subject to human 
influences, can we wonder at the ‘‘Conserva- 
tism in Legal Procedure?’”?’ How cana reform 
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be brought about? Lawyers feel that they 
are not true to their clients unless they urge 
every defense, both real and technical. Acts 
of the Legislature looking to reform in 
criminal procedure are oftentimes, as Mr. 
Lehmann has pointed out, disregarded or set 
aside. No doubt but articles like Mr. Leh- 
mann’s in the law journals will do a great 
deal of good in bringing about the much 
needed reforms he therein discusses. 

I have thought that if the states would 
arrange for the various circuit and district 
attorneys to attend the courts of appeal, 
requiring each to prosecute before said courts 
the cases appealed from his circuit ordistrict, 
it would have a good effect in that it would, 
at least to some extent, counterbalance the 
influence of attorneys for the defense. It is 
true, most, if not all of the states, have an 
assistant attorney-general to represent the 
commonwealth before those courts, but how- 
ever able he may be he is only one against 
the many. It would be expensive to have 
the circuit or district attorneys attend the 
courts of appeal, but the end to be accom- 
plished is greater than the expense. 


J. H. McMILLAN. 
Comanche, Texas, Mar. 24, 1909. 


A CRITICISM AND A SUGGESTION 


To the Editor of the Green Bag:— 

Dear Sir: Are questions and criticisms in 
order? If so, let me submit a criticism on the 
Latin course required—at least in Pennsyl- 
vania—of expectant students of law. It is 
the one practically required for entrance to a 
college. Yet from my experience, it is quite 
beyond the opportunities afforded to quite a 
proportion of legal fledglings who have only a 
high school training, and listening to the 
divine call of Astrea must press forward as 
rapidly as possible in their studies. I copy the 
requirements from the pamphlet issued by 
the State Board of Examiners, which prob- 
ably does not materially differ from that in 
other states :— 

“A. The first four books of Cesar’s Com- 
mentaries. 

“‘B. The first six books of Virgil’s Zneid. 

“C. The first four Orations of Cicero against 
Cataline. 

“This examination will include a general 
knowledge of the subject-matter, history, 
geography and mythology of A and B:— 
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sight-translations from the above works and 
sight-translations taken at large from Virgil 
and Cicero adapted to the proficiency of those 
who studied the prescribed works. The stu- 
dent will also be required to render into Latin 
a short passage of English based on the first 
book of Czsar’s Commentaries.”’ 

From what I have seen of the work of high 
schools in country towns, and from my 
experience in small colleges, I think few of 
their students get a sufficient literary grasp of 
the books set. Theydonot have the environ- 
ment, which helps so much; their ambition is 
roused; they are willing but not sturdy enough 
to master obstacles and have not the time to 
begin anew. Yet a distinct proportion of our 
future lawyers is drawn from such antecedents. 
For them Virgil is a loss of precious time. 
Mythology will have no place in their future 
pleas, and Sallust’s report of Czsar’s speech 
against Cataline is worth to him more thana 
book of the Commentaries. To the youth 
who has, or can make, his opportunities the 
course is proper enough; but the one whose 
knowledge of Latin is elementary and who has 
but short time to add to it a different outline 
is to me practicable. I am, let me say, nota 
lawyer but a teacher, and fond of legal litera- 
ture. Having had twice a position in small 
collegiate institutions, I have partly tested 
by elective studies the outline I wish to sug- 
gest. And I am now trying to bring forward 
by private tutoring a young man who is in 
this position. A solid year of hard study will 
be needed to master the Latin set in the 
pamphlet, and then there is the loss of time. 
But a course of this work would give hima 
good Latin foundation and would in the end 
prove of great service to him. 

A. In place of Cesar’s Commentaries let 
him read Justinian’s Institutes. The Latinis 
very easy; the technical terms, easily learned; 
the study would aid him in reading Black- 
stone; and the amount (c. 160 pages) would 
be an equivalent to the four books. 

B. For Virgil substitute Cicero’s De Legi- 
bus. The three books with either one of his 
three essays on oratory, De Oratore, or 
Orator,or the Brutus, would be quite equiva- 
lent to the 7,000 lines of Virgil required. 

C. For the Cataline orations, which have 
largely a historical interest and fine invective 
to recommend them, these could be read to 
more practical advantage: the first Verrine, 
the pro Roscio Amerino, the Manilian Lav, 
that pro Milone, and pro Rabirio, all discuss 
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od § proper legal questions, as also constitutional Still, 1am sure that there are many students 

gil MH ones. for whom (as in the case now under my care) 

se There seem to be but two practical objec- such a course under pressure of scant means 

U- tions. It would make the courses optional, and lack of previous training would make the 

in and would affect seriously the standard of best, if not the only way to promptly utilize 

rst proad literary training, so essential to a fully the acquisition of a competent mastery of 
equipped lawyer. Or if this course be sub- Latin for all future forensic and legal pur- 

gh stituted, the college graduate would havetodo poses. 

ny a double amount of Latin, which again might (Rev.) A. A. BENTON. 

of be a burden through stress of circumstances. Foxburg, Pa., Mar. 20, 1909. 
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Chief Justice John Russell Tyson resigned 
his position on the bench of the Alabama 
Supreme Court February 5 to practice law 
in Montgomery, Ala. 


Mr. William D. Guthrie of the New York 
bar is giving a series of eight public lectures 
at Columbia University on ‘‘The Judicial 
Power under the Constitution of the United 
States.” 


Hon. Francis L. Wellman is giving a course 
of public lectures under the auspices of Ford- 
ham University School of Law at the Catholic 
Club, 120 Central Park South, New York, on 
“The Trial Lawyer; with Some Practical Sug- 
gestions on the Trial of Cases Before Juries,” 
the dates being February 4, March 11, April 
15 and May 6. 


The James Wilson Law Club of the Uni- 
versity of Pennsylvania held their tenth 
annual banquet at the University Club, Phila- 


delphia, March 11. Mr. Charles Crawford 
Hindman, Jr., 09, acted as toastmaster, and 
the guests were Hon. Robert von Moschzisker, 
Hon. William H. Staake, Hon. Joseph F. 
Lamorelle, John M. Gest, Esq., William Draper 
Lewis, Esq., Crawford D. Hening, Esq., and 
Glenn C. Mead, Esq. The officers of the club 
are as follows: Winfield Wilson Crawford, ’09, 
president; John Joseph Stetser, ’09, vice- 
president; Edward Wallace Chadwick, ’10, 
secretary; William Page Harbeson, ’10, cor- 
responding secretary; and Charles Crawford 
Hindman, Jr., 09, treasurer. The member- 
ship, besides the foregoing, includes Messrs. 
J. C. Arnold, S. D. Bell, H. K. Chang, A. 
McConnell, D. H. Parker, G. H. Baur, W. H. 
Brundage, R. A. Dungan, F. H. Gaston, J. T. 
Gibbs, J. G. Gordon, Jr., B. H. Hepburn, 
R. E. Lamberton, J. E. Nachod, F. A. Paul, 
T. M. Woodward, J. Adams, Jr., H. B. Dutton, 
W. S. Farquhar, L. J. Frank, R. E. Harcourt, 
J. B. Holland, T. McC. Hyndman, W. McC. 
Johnson, H. C. Parkin, J. F. Ryan, J. F. R. 
Scott, P. M. Sloan, J. R. Waite, E. L. Wal- 
lace, W. R. White, and R. B. Woodring. The 
interesting menu will be found on one of the 
pages of the Editor’s Bag. 


The Justices of the Supreme Court of New 
York, tired of their cramped quarters in the 
Tweed County Court House, and weary of the 
delays of the County Court House Commis. 
sion, will undertake the selection of a site 
and the building of a new court house them- 
selves. In this they will follow the precedent 
of the Justices of the Appellate Division, who 
managed the erection of their court building 
on Madison Square. 


The Court of Appeals of the District of 
Columbia on March 11 affirmed the anti- 
boycott injunction granted to the Bucks 
Stove and Range Company, in connection 
with which Gompers, Mitchell and Morrison of 
the Federation of Labor were sentenced to 
a year in jail for contempt. The sting of 
this judgment was modified to some extent 
by the dissenting opinion of Chief Justice 
Shepard, who said that the constitutional 
right of a free press should have protected 
the Federationist from restraint, and that if 
it did conspire by publishing its unfair list, 
the remedy of the injured party should have 
been in a civil suit for damages. 


The celebrated trial of Col. Duncan B. 
Cooper and his son Robin Cooper, charged 
with the murder of former United States 
Senator Edward Ward Carmack, who was 
fatally shot on the streets of Nashville 
Nov. 9, 1908, ended Mar. 20 with a verdict 
of murder in the second degree, with twenty 
years’ imprisonment as the penalty. The 
trial lasted three months, and thirty-one days 
were taken to select the jury, the competence 
of which has been widely commented upon 
on account of the presence of illiterate per- 
sons upon it. After a month of testimony 
the attorneys for both sides began summing 
up. Arguments of extreme length were 
heard. Each attorney took a day for his 
address, and Gen. Washington of counsel 
for the defense, took twenty-one hours to put 
his argument before the jury. Judge Hart 
then took two days to prepare his charge of 
instructions, which made 30,000 words, and 
was the longest set of instructions given to 
any jury in a criminal case in the history of 
Tennessee. 
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The bill consolidating and amending the 
copyright laws was one of the most important 
to be passed during the closing hours of the 
60th Congress. It extends the copyright 

iod from fourteen to twenty-eight years, 
and gives foreign authors a period of sixty 
days in which to make arrangements for 
publication in this country. 


William Wirt Howe, twice President of the 
American Bar Association, former general 
counsel for the Texas & Pacific Railway and 
the American Sugar Refinery Company, died 
Mar. 17 at the age of seventy-six years, at 
New Orleans. He was born at Canandaigua, 
N. Y., and educated at Hamilton College, 
Clinton, N. Y. He enlisted in the Union 
Army at the beginning of the Civil War and 
rose to the rank of Major. He was the author 
of several works on civil law. 


The federal grand jury at New York found 
a verdict early in March against the American 
Sugar Refining Company, charged with 
having evaded import duty by the use of 
dishonest scales. This involves the payment 
of $134,116 in penalties. An appeal was 
taken but the government went ahead with 
another case involving $1,500,000 on similar 
charges of false weight. 


Hon. Charles E. Parker, formerly Presiding 
Justice of the Appellate Division of the 
Supreme Court of New York, Third Depart- 
ment, died in his native place, Oswego, N. Y., 


Mar.2. He was born in 1836 and was gradu- 
ated from Hobart College in the class of 1857. 
Studying law with his father, John M. Parker, 
he was admitted to the bar in 1859, and was 
elected in 1867 to the State Constitutional 
Convention. In 1883 he was elected County 
Judge and Surrogate of Tioga County, and in 
1887 a Justice of the Supreme Court. In 
October, 1895, he was appointed by Gov. 
levi P. Morton Presiding Justice of the Ap- 
pellate Division, Third Department. He heid 
this place until Jan. 1, 1907, when he retired 
byreason of the age limit. On the Supreme 
Bench he made a reputation as one of the 
most learned and brilliant Justices ever at 
the head of the Appellate Division. His 
opinions were notable for the clarity and ac- 
turacy of his reasoning. While occupied by 
kgal problems he frequently relieved his 
mind by reading dime novels of the “Nick 
Carter” type. He was much interested in 
sientific agriculture. 
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An important decision was rendered in the 
United States District Court at Kansas City, 
Mo., March 8, by Judge Smith McPherson 
of the United States Circuit Court for the 
southern district of Iowa, declaring the two- 
cent railway rate laws of Missouri invalid. 
Judge McPherson regarded the evidence as 
showing without question that the rates did 
not allow a fair and reasonable profit. 


Mr. John F. Geeting delivered a lecture be- 
fore the Law School of Northwestern Uni- 
versity March 22, in which he illustrated 
what he called some defects and absurdities 
in the Illinois criminal code, which he de- 
scribed as ‘“‘a sort of a crazy-quilt consisting 
of an indiscriminate patchwork. Many of 
these patches are the result of spasmodic 
legislation in which previous laws have been 
lost sight of in efforts to enact new laws to 
cover particular cases, already within the 
law.”’ 


Judge R. M. Benjamin, who went to 
Bloomington, IIl., in 1856, after graduating 
from the Harvard Law School and was ad- 
mitted to the bar on an examination certifi- 
cate signed by Abraham Lincoln, delivered 
an address at the Lincoln centennial at 
Bloomington recently, on ‘‘Lincoln, the 
Lawyer, and his Bloomington Speeches.” 
Judge Benjamin considers the best descrip- 
tion of Mr. Lincoln as a lawyer that he has 
ever read to be that by Thomas Drummond, 
at one time Judge of the United States Cir- 
cuit Court for the seventh district. Judge 
Drummond thus described Mr. Lincoln as a 
lawyer: ‘‘Without any of the personal graces 
of the orator; without much in the outer man 
indicating superiority of intellect; without 
great quickness of perception, still, his mind 
was so vigorous, his comprehension so exact 
and clear, and his judgment so sure that he 
easily mastered the intricacies of his profes- 
sion and became one of the ablest reasoners 
and most impressive speakers at our bar. 
With a probity of character known by all; 
with an intuitive insight into the human heart; 
with a clearness of statement which was itself 
an argument; with uncommon power and 
felicity of illustration—often, it is true, of a 
plain and homely kind—and with that sin- 
cerity and earnestness of manner which car- 
ried conviction, he was perhaps one of the 
most successful lawyers we have ever had in 
the state.”’ 
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The twenty-first annual banquet of the 
Kansas City Bar Association was held Febru- 
ary 22. Toasts were responded to as follows, 
Mr. J. J. Vineyard, toastmaster: ‘“‘The Out- 
look for the Young Lawyer,’”’ Mr. Samuel 
Sawyer. ‘‘The Law and the Lady,” Mr. W. S. 
Gilbert. ‘‘Damages,’’ Hon. W. S. Cowherd. 
“‘The Democracy of Justice: The Jury,’”’ Hon. 
D. M. Delmas. 


The eighth edition of the Directory of the 
legal fraternity of Phi Delta Phi has just been 
completed and is now ready for distribution 
by the secretary, George A. Katzenberger of 
Greenville, O. Besides the information re- 
garding the 9,000 members, there are several 
hundred half-tone portraits, including those 
of the founders of the Fraternity, Convention 
and Chapter groups; fratres Roosevelt, Taft, 
Fuller, Harlan, Brown, Brewer, Holmes, Gar- 
field, Hitchcock, Winthrop, and other mem- 
bers. 


Two New England Chief Justices, Lucilius 
A. Emery of Maine and Simeon E. Baldwin 
of Connecticut, with Supreme Court Justice 
Francis J. Swayze of New Jersey, were guests 
of honor of the law alumni of New York Uni- 
versity at a dinner Mar. 25 at the Hotel 
Astor, New York. The law alumni struck 
silver medals in honor of the New England 
jurists, replicas of which, depending from 
purple ribbons, decorated the shirt fronts 
of the older members of the alumni associa- 
tion. Justice Victor J. Dowling of the Su- 
preme Court of New York, retiring president 
of the association, presided. 


The salient features of the new charter re- 
ported for New York City by the Charter 
Commission are: the Board of Estimate and 
Apportionment, consisting of eight members 
to control finances, with seven bureaus under 
it; the Board of Aldermen to be abolished and 
in its place a Council of thirty-nine without 
pay; executive responsibility centred more 
in the mayor, who is to have $25,000 salary, 
instead of $15,000, as at present; a uniformed 
chief of police under a commissioner; Board 
of Education to cease to be a separate cor- 
poration and reduced to fifteen members; 
coroners to be abolished and inquests to be 
held by magistrates, autopsies by Health 
Department; and a uniform system of ac- 
counts. 
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Chief Justice Simeon E. Baldwin of Cop. 
necticut retired from the Supreme Bench of 
that state February 5, having reached the 
age limit of seventy years. Justice Baldwin 
was president of the American Bar Associa- 
tion in 1890. In a letter Governor Lilley 
gracefully expressed the state’s appreciation 
of his long and distinguished career in her 
service. Governor Lilley has nominated Jus- 
tice Frederick B. Hallof Bridgeport to be Chief 
Justice succeeding Judge Baldwin. 


Washington F. Willcox, twice a member of 
Congress from Connecticut died in Chester, 
Conn., Mar. 8. Born in Killingworth, Conn., in 
1854, he was graduated from the Yale Law 
School, and opened his first law office at Deep 
River. After serving in the lower house of the 
Connecticut Legislature and in the State 
Senate Mr. Willcox was, in 1893, elected to 
Congress. At the conclusion of his second 
term Mr. Willcox declined a renomination, 
resuming the practice of law. At the time of 
his death he was a member of the Connecticut 
Public Service Commission. 


The;second trial of the famous rebating 
case against the Standard Oil Company, 
involving the $29,240,000 fine, was termi- 
nated in the United States District Court at 
Chicago Mar. 10 by Judge Albert B. Ander- 
son’s direction to the jury causing it to bring 
in a verdict of not guilty. Judge Anderson 
concluded his charge by saying that he felt 
that the government had failed to sustain 
the allegations in the indictment, and if the 
jury should find the defendant guilty he 
would set aside such verdict instantly, as he 
knew the United States Court of Appeals 
would. This ruling was based upon the 
ground that as the defendant was to be pre- 
sumed innocent until proved guilty, the jury 
would have to be satisfied beyond all reason- 
able doubt that there was a definitely fixed 
18 cent rate, properly published and filed 
with the Interstate Commerce Commission. 
If the Court of Appeals, considering the evi- 
dence in all its relations, could not tell that 
the railroad tariff sheet and the [Ilinois 
classification really fixed any 18 cent rate, 
and it was a matter about which reasonable 
men could disagree, the evidence of the two 
documents, said the Court, would not be 
sufficient to warrant the jury in finding such 
a rate to be established beyond a reasonable 
doubt. 
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in advertising his profession. 
on the confidence 


duce that feeling of confidence. 





PROFESSIONAL DIRECTORY 


‘Professional ethics’ prevent a solicitor using display type and puffing statements 
The financial success of a solicitor’s practice is founded 
is clients have in him, and any amount of circus posters cannot pro- 
A good professional card inserted in two or three 
standard and reliable lists of selected attorneys is all that is necessary in the way of 
advertising.” Canadian Law Times, January, 1909. 














Connecticut New Haven 
LIVINGSTON W. CLEAVELAND and 
CLARENCE W. BRONSON 
Law Offices, 828 Chapel Street 





New York Rochester 
JOHN H. DAILEY, Attorney 
‘Commercial, Corporation and Probate Law 

718 Powers Building 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 


New Jersey Jersey City 
JOHN WAHL QUEEN 
Counsellor-at-Law 
Commercial Trust Building 





Illinois Chicago 
HUFF & COOK 
Attorneys and Counsellors 


108 La Salle Street 





Maine Belfast 
MAURICE W. LORD 
Notary Public 


Corporations Organized Hayford Block 


New Jersey 
GEORGE H. PIERCE 
Counsellor-at-Law 
164 Market Street 


Newark 





North Dakota Devils Lake 
BURKE, MIDDAUGH & CUTHBERT 
Attorneys and Counsellors-at-Law 
General Practice 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
607-610 Provident Building 





Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Lynn 


Rhode Island Providence 
EDWARD C. STINES 
Attorney-at-Law 
942-943 Banigan Building 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 


New York Life Building 


Washington 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 
309-10 Bernice Building 


Tacoma 





New York 
WM. SETON GORDON 
Attorney-at-Law and Counsellor 
141 Broadway 


City 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 





New York 
MACOMBER & ELLIS 
Attorneys-at-Law 
D. S. Morgan Building 


Buffalo 





Quebec Montreal 
JOHN J. CREELMAN, B.C.B. 
Barrister, Solicitor, etc. 

Merchants Bank Building, St. James Street 
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The Green Bag— Advertising ’ 


OME music never grows old, particularly if it recalls 
pleasant memories. The Edison Phonograph can 
reproduce for you the marches, ballads and airs that 

stirred you in the old days, just as well as it can sing the 
song that is the current hit in the metropolis, doing it 
with a clearness, a fidelity and a beauty and volume of 
sound that is not to be found in any similar instrument. 

The Edison Phonograph is all things to all men at all 
times. Simply by changing a Record it may be a brass o 
band at one moment and a violin virtuoso the next, a 
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. . e TH 
singer of ragtime or of grand opera, a funny vaudeville “ 
team or a quartette singing a sentimental ballad. “ 

If you haven’t heard the Phonograph lately, you’ll be PR 
surprised at the wonderful improvement in the new 
model Edison with the big horn. Ask your dealer to 
show it to you or send to us for booklet describing it. a" 
RE 
National Phonograph aa Orange, N. J. ye 
TH 
i TE 
aT GC tLib Gi ftB k 
2 Two Great Library and Gift Books = [| - 
Bl 
1 Treasured In —aeceaely of American Homes ¢ 
i! 100,000 ALREADY SOLD any 
a THE HAPPY HABIT HEART THROBS 7 
of th 
J ‘ ” 
SS gaitets deat ean tales eae this book their own—their ery ae na 
a a = ep is eee Wat diguidiod and | toebedinr with che sasterphocss of all ths sethors al 
an 
ghee, dren human tna i reaiy apts ail | foot that have appealed f chem in{hut owt i 
‘a! ” 
r| gpecure by by its "charming pace kame meg tone— a. A | a conte the present day, to le sb 
] ke one friend visiting with another. In this itis | on the library table for little ‘‘peeps”’ of inspiration 
We Ser ae 
1 Nearly 500 pages, ~~ vd bound, gold illumi- | of books. Nearly 500 aan hondoomsaly ened. an 
i nated cover. Price $1.50. gold, illuminated « cover. Price $1. = 
1 Either Book, Edition de Luxe, Full Morocco and Gold Binding, $3.00 Net 
At All Book Stores or Direct from Chapple Publishing Co., Boston 
a] 
| ~ PUBLISHER'S SPECIAL: OFFER COUPON [ 
1 Both books combined with one year’s subscrip- CuappLe Pus.isaine Co., Boston, Mass. 
tion to THE NATIONAL MAGAZINE, the favorite |, GENTLEMEN : Faclored find er 
magazine in a quarter million homes, edited by | Happy Habit” ’ and one year’s subscription pe The mo 
=, Joe Mitchell Chapple, author of “ Happy Habit.” ene age. Sul 
fu for 
7 $4.50 value for $3.00 Cn 
can 
you 
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